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EXHIBITS LIST

Reporter's Transcript
No hearing was held. The decision was based on the record.

Joint Exhibits:
A.

St. Luke's Clinic - Occupational Medicine /Douglas Stagg, M.D.

B.

Twin Falls Orthopedics /R. Tyler McKee, M.D., March 9, 2009 to November 16, 2009

C.

St. Luke's Clinic - Orthopedics & Plastic Surgery

G.

IME Reports by Brian Tallerico, D.O.

I.

Disputed Medicals re November 25, 2013, Right Knee TKA

0.

Claimant's discovery responses

P.

Job Descriptions

R.

Deposition Transcript of Charles Hartgrave taken May 20, 2015

Depositions:
1.

Dr. Brian Tallerico, taken March 17, 2016

2.

Dr. R. Tyler McKee, taken March 31, 2016

Additional Documents:

1.

Claimant's Post-Hearing Opening Brief, filed April 19, 2016

2.

Defendants' Responsive Brief, filed May 6, 2016

3.

Claimant's Post-Hearing Reply Brief, filed May 13, 2016

EXHIBITS LIST - (CHARLES LEROY HARTGRAVE - 44552) - i

Claimant's Name & Address

WORKERS' COMPENSATION
COMPLAINT
Claimant's Attorney's Name & Address

Charles Leroy Hartgrave
1037 Sunrise Blvd
Twin Falls, ID 83301
Employer's Name & Address

City of Twin Falls (Street Department)
P.O. Box 1907
Twin Falls, 83303-1907

L. Clyel Berry
Attorney at Law
P.O. Box302
Twin Falls, ID 83303-0302
Workers' Compensation Insurance Carrier's
(Not Adjustor's) Name & Address

State Insurance Fund
P.O. Box 990004
Boise, ID 83799

Date of Injury/Manifestation of Occupational Disease
2/3/09
When Injured, Claimant was Earning an Average
State & County in Which Injury Occurred
Weeklv Warre of $856.00 oursuantto J.C. &72-419.
State of Idaho. Countv of Twin Falls
Describe How Injury/Occupational Disease Occurred (What Happened)
While working, Claima..nt stepped upon an uneven section of roadway/asphalt, suffering injury to his left knee.
Nature of Medical Problems Alleged As a Result of Accident or Occupational Disease
1. Injury to left knee;
2. Injury to left hip related to and/or resultant of physical therapy prescribed in treatment of industrial left knee
mJury;
3. Increase of and to rate of progression of left knee degenerative joint disease; and,
4. Onset of symptomatology of right knee related to and/or by reason of change in gait or other biomechanics
resultant of "compensating" for industrial left knee presentment (antalgic gait) with exacerbation of preexisting/underlying non-industrial right knee degenerative joint disease ultimately requiring right TKA.
Claimant's SSN

Claimant's Birth Date

What Workers' Compensation Benefits are You Claiming at This Time?
1. Determination of appropriate periods of temporary disablement together with amount of benefits related
thereto;
2. Continuation and/or reinstatement of medical benefits, specifically referencing the industrial left knee injury,
the above-described left hip injury and medical care related to exacerbation of pre-existing degenerative joint
disease and/or injury to right knee, culminating in right TKA;
3. Determination of appropriate permanent pa...rtial impairment;
4. Determination of appropriate permanent disability; and,
5. Defendants' obligation for fees pursuant to LC. § 72-804.
To Whom You Gave Notice
Date on Which Notice of Injury was Given to Employer
Mr. Bruce Stephens
2/3/09
How Notice Was Given: (X) Oral (X) Subsequent Written ( ) Other, Please Specify
Issue or Issues Involved:
See Addendum to Workers' Compensation Complaint

Do You Believe This Claim Presents a New Question of Law Or a Complicated Set ofFaits? ( );¥es ( X) No
If so Please state why.
·
Notice: Complaints against the Industrial Special Indemnity Fund must be in accordance with Idaho Code§ 72-334 and
filed on form I.C. 1002
Complaint - Page 1

ly

.~

Physicians Who Treated Claimant (Name & Address)
Physicians associated with St. Luke's -Magic Valley Regional Medical Center, Twin Falls, Idaho;
Physicians associated with St. Luke's Clinic -Magic Valley Occupational Health, Twin Falls, Idaho;
David Jensen, D.O./St. Luke's Clinic - Physical Medicine & Rehabilitation, Twin Falls, Idaho;
Physicians associated with St. Luke's Clinic - Orthopedics & Plastic Surgery, specifically encompassing Drs. Retmier,
Johnson and McKee.
What Medical Costs Have You Incurred To Date?
What Medical Costs Has Your Employer Paid? If any? $_ _ _ What Medical Costs Have You Paid, If any? $_ __
I AM INTERESTED IN MEDIA TING THIS CLAIM, IF THE OTHER A
Date

) Yes ( ) No

Please answer the set of questions immediately below only i claim is made for eath benefits
Name and Social Security Number
Date of Death
Relation to deceased Claimant
of party filing Complaint

Was filing party dependent on deceased?

{ ) Yes { ) No

Did filing party live with deceased at time of accident?

I ( ) Yes

( ) No

CLAIMANT MUST COMPLETE, SIGN AND DATE THE ATTACHED MEDICAL RELEASE FORM

CERTIFICATE OF SERVICE
I hereby certify that on the.:ZJ..day of January, 2014, I caused to be served a true and correct
copy of the foregoing Complaint upon:

Employer's Name & Address
City of Twin Falls (Street Department)
P.O. Box 1907
Twin Falls, ID 83303-1907
Via:

Surety's Name & Address
State Insurance Fund
P.O. Box 990004
Boise, ID 83 799

( ) Personal Service of Process
Via: ( ) Personal Service of Process
(X) Regular U.S. Mail
(X) Regular U.S. Mail
( ) I have not served a copy of the Complaint

Signature
NOTICE! An employer or Insurance Company served with a Complaint must file an Answer 011 Form I.C. 1003 with the
Industrial Commission within 21 days of the date of service as specified 011 the certificate of mailing to avoid default. If
no answer is filed, a Default Award may be entered!

Further information may be obtained from: Industrial Commission, Judicial Division, 317 Main Street,
Boise, Idaho 83720-6000 (208) 334-6000.
Complaint - Page 2

Patient Name: Charles Leroy Hartgrave
(Provider Use Only)

Birth Date:

Medical Record Number:._ _ _ _ _ _ __

Address:_ _T_w_i_n_F_a_ll_s_,_ld_a_h_o_____
Phone Number: _ _ _
SSN or Case Number:_5_

_ __

o Pick up Copies o Fax Copies#._ _ _ _ __
o Mail Copies
ID Confirmed by:._ _ _ _ _ _ _ _ _ __

__

AUTHORIZATION FOR DISCLOSURE OF HEALTH INFORMATION
I hereby authorize ____________________ to disclose health information as specified:
Provider Name - must be specific for each provider

To:._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Insurance Company/Third Party Administrator/Selflnsured Employer/ISIF, their attorneys or patient's attorney

Street Address

Zip Code
City
State
Purpose or need for data: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
{e.g. Worker's Compensation Claim)

Date(s) of Hospitalization/Care: _ _ _ _ _ _ _ _ _ __

Information to be disclosed:
Discharge Summary
History & Physical Exam
Consultation Reports
Operative Reports
Lab
Pathology
0 Radiology Reports
0 Entire Record
0 Other: Specify_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

O
0
O
0
0

•

I understand that the disclosure may include information relating to (check if applicable):
AIDSorHIV
D Psychiatric or Mental Health Information
O Drug/Alcohol Abuse Information

0

I understand that the information to be released may include material that is protected by Federal Law (45 CFR Part 164) and that
the information may be subject to redisclosure by the recipient and no longer be protected by the federal regulations. I understand
that this authorization may be revoked in writing at any time by notifying the privacy officer, except that revoking the authorization
won't apply to information already released in response to this authorization. I understand that the provider will not condition
treatment, payment, enrollment, or eligibility for benefits on my signing this authorization. Unless otherwise revoked, this
authorization will expire upon resolution of worker's compensation claim. Provider, its employees, officers, copy service contractor,
and physicians are hereby released from any legal responsibility or liability for disclosure of the above information to the extent
indicated and authorized by me on this form and as outlined in the Notice of Privacy. My signature below authorizes release of all
information specified in this authorization. Any questions that I have regarding disclosure may be directed to the privacy officer of
the Provider specified above.

,n~~t~ 71~

I-I~ -1y
Date

Date

Complaint - Page 3 of 3
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ADDENDUM TO
WORKERS' COMPENSATION COMPLAINT
CLAIMANT: CHARLES LEROY HARTGRAVE
EMPLOYER: CITY OF TWIN FALLS, STREET DEPARTMENT
SURETY:STATEINSURANCEFUND
DOI: 2/3/09

ISSUE OR ISSUES INVOLVED:
1. Defendants' obligation for additional temporary disability benefits.
2. Defendants' obligation for additional medical benefits, specifically to encompass
previously denied portions of Ciaimant' s medical care related to left knee presentment,
generally described as the "chondroplasty" portion of his care; for left hip presentment
from and following injury related to physical therapy; right knee presentment specifically
to encompass ultimate right TKA; and, obligation for full medical billings without audit or
adjustment inclusive of providers' fees for interest and collection for portion of Claimant's
left knee presentment previously disputed and/or denied by Defendants, generally
described as related to chondroplasty.
3. Whether and to what extent Claimant is entitled to permanent impairment by reason of his
within-described presentments as of date of clinical stability/MM!.
4. Whether and to what extent Claimant is entitled to permanent disability excess to
impairment upon achieving clinical stability/MM!, specifically and potentially to
encompass entitlement to total and permanent disability status pursuant to theories of oddlot, or otherwise.
5. Defendants' obligation for LC. § 72-804 fees.

4

Claimant's Name & Address
Charles Leroy Hartgrave
1037 Sunrise Blvd
Twin Falls, ID 83301

WORKERS' COMPENSATION
COMPLAINT
Claimant's Attorney's Name & Address
L. Clyel Berry
Attorney at Law
P.O. Box302
Twin Falls, ID 83303-0302

Employer's Name & Address
City of Twin Falls (Street Department)
P.O. Box 1907
Twin Falls, 83303-1907
Claimant's SSN

Workers' Compensation Insurance Carrier's
(Not Adjustor's) Name & Address
State Insurance Fund
P.O. Box 990004
Boise, ID 83799

Claimant's Birth Date

Date of Injury/Manifestation of Occupational Disease
8/23/12
State & County in Which Injury Occurred
When Injured, Claimant was Earning an Average
State of Idaho, Countv of Twin Falls
Weeklv Wa12:e of $873.20 oursuant to J.C. 672-419.
Describe How Injury/Occupational Disease Occurred (What Happened)
Claimant slipped upon the bottom step of water truck he was exiting, suffering left knee injury upon making
contact with ground/surface.
Nature of Medical Problems Alleged As a Result of Accident or Occupational Disease
1. Injury and/or re-injury of and to left knee;
2. Further exacerbation of pre-existing right knee degenerative joint disease and/or increase in rate of
progression thereof by reason of Claimant's change of gait/compensation for industrial left knee
presentment; and,
3. Increase of and to rate of progression of left knee degenerative joint disease.
What Workers' Compensation Benefits are You Claiming at This Time?
1. Determination of appropriate periods of temporary disablement together with amount of benefits related
thereto;
2. Continuation and/or reinstatement of medical benefits, specifically referencing the industrial left knee injury,
and medical care related to exacerbation of pre-existing degenerative joint disease and/or injury to right
knee, culminating in right TKA;
3. Determination of appropriate permanent partial impairment;
4. Determination of appropriate permanent disability; and,
5. Defendants' obligation for fees pursuant to LC. § 72-804.

Date on Which Notice oflnjury was Given to Employer
To Whom You Gave Notice
8/23/12
Mr. Mark Thompson and Mr. Dean Littler
How Notice Was Given: (X) Oral (X) Subsequent Written ( ) Other, Please Specify
Issue or Issues Involved:
See Addendum to Workers' Compensation Complaint

Do You Believe This Claim Presents a New Question of Law Or a Complicated Set of F)tcts? ( ),Yes ( X) No
If so Please state why.
·
Notice: Complaints against the Industrial Special Indemnity Fund must be in accordanc.e with Idaho Code § 72-334 and
filed on form LC. 1002
Complaint - Page 1
5

Physicians Who Treated Claimant (Name & Address)
Physicians associated with St. Luke's Clinic - Magic Valley Occupational Health, Twin Falls, Idaho;
Physicians associated with St. Luke's Clinic - Otihopedics & Plastic Surgery, being Drs. Johnson and McKee.

What Medical Costs Have You Incurred To Date?
What Medical Costs Has Your Employer Paid? If any? $_ _ _ What Medical Costs Have You Paid, If any? $_ __

) Yes ( ) No

I AM INTERESTED IN MEDIATING THIS CLAIM, IF THE OTHER
Date

Please answer the set of questions immediately below only if claim is made fo death benefits
Name and Social Security Number
Date of Death
Relation to deceased Claimant
of patiy filing Complaint

Was filing party dependent on deceased?

Yes

Did filing party live with deceased at time of accident?

No

Yes

No

CLAIMANT MUST COMPLETE, SIGN AND DATE THE ATTACHED MEDICAL RELEASE FORM

CERTIFICATE OF SERVICE

I hereby certify that on the~ay of January, 2014, I caused to be served a true and correct
copy of the foregoing Complaint upon:
Employer's Name & Address
City of Twin Falls (Street Department)
P.O. Box 1907
Twin Falls, ID 83303-1907

Surety's Name & Address
State Insurance Fund
P.O. Box 990004
Boise, ID 83 799

Via: ( ) Personal Service of Process
Via: ( ) Personal Service of Process
(X) Regular U.S. Mail
(X Regular U.S. Mail
( ) I have not served a copy of the Complain on nyone.

Signature
NOTICE! An employer or Insurance Company served with a Complaint must file an Answer on Form J.C. I 003 with the
Industrial Commission within 21 days of the date of service as specified on the certificate of mailing to avoid default. lj
no answer is filed, a Default Award may be entered!

Further information may be obtained from: Industrial Commission, Judicial Division, 317 Main Street,
Boise, Idaho 83720-6000 {208) 334-6000.

Complaint - Page 2
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Patient Name: Charles Leroy Hartgrave
(Provider Use Only)
Medical Record Number: _ _ _ _ _ _ _ __

Birth Date:
Address: _ _
T_w_in_F_a_lls_,_l_d_a_h_o_____

• Pick up Copies • Fax Copies#_ _ _ _ __
• Mail Copies

Phone Number: _ _ _ _ _ _ _ _ _ _ _ __

ID Confirmed by:_ _ _ _ _ _ _ _ _ __

SSN or Case Number:_5_

_ __

AUTHORIZATION FOR DISCLOSURE OF HEALTH INFORMATION
I hereby authorize _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ to disclose health information as specified:
Provider Name - must be specific for each provider

To: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Insurance Company/Third Party Administrator/Self Insured Employer/ISIF, their attorneys or patient's attorney

Street Address

State
Zip Code
City
Purpose or need for data: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
( e.g. Worker's Compensation Claim)

Date(s) of Hospitalization/Care: _ _ _ _ _ _ _ _ _ __
Information to be disclosed:
Discharge Summary
D History & Physical Exam
D Consultation Reports
D Operative Reports
Lab
Pathology
Radiology Reports
Entire Record
Other: Specify_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

•

•
•
•
•
•

I understand that the disclosure may include information relating to (check if applicable):
AIDSorHIV
D Psychiatric or Mental Health Information
D Drug/Alcohol Abuse Information

•

I understand that the information to be released may include material that is protected by Federal Law (45 CFR Part 164) and that
the information may be subject to redisclosure by the recipient and no longer be protected by the federal regulations. I understand
that this authorization may be revoked in writing at any time by notifying the privacy officer, except that revoking the authorization
won't apply to information already released in response to this authorization. I undersiand that the provider will not condition
treatment, payment, enrollment, or eligibility for benefits on my signing this authorization. Unless otherwise revoked, this
authorization will expire upon resolution of worker's compensation claim. Provider, its employees, officers, copy service contractor,
and physicians are hereby released from any legal responsibility or liability for disclosure of the above information to the extent
indicated and authorized by me on this form and as outlined in the Notice of Privacy. My signature below authorizes release of all
information specified in this authorization. Any questions that I have regarding disclosure may be directed to the privacy officer of
the Provider specified above.

e~~.•~

/-/~ -/y
Date

Signature of Patient

Date

Signature of Witness

Title

)
Complaint - Page 3 of 3
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ADDENDUM TO
WORKERS' COMPENSATION COMPLAINT
CLAIMANT: CHARLES LEROY HARTGRAVE
EMPLOYER: CITY OF TWIN FALLS, STREET DEPARTMENT
SURETY: STATE INSURANCE FUND
DOI: 8/23/12

ISSUE OR ISSUES INVOLVED:
1. Defendants' obligation for additional temporary disability benefits.
2. Defendants' obligation for additional medical benefits, specifically to encompass
previously denied po11ions of Claimant's medical care related to left knee presentment,
generally described as the "chondroplasty" portion of his care; right knee presentment
specifically to encompass ultimate right TKA; and, obligation for full medical billings
without audit or adjustment inclusive of providers' fees for interest and collection for
portion of Claimant's left knee presentment previously disputed and/or denied by
Defendants, generally described as related to chondroplasty.
3. Whether and to what extent Claimant is entitled to permanent impairment by reason of his
within-described presentments as of date of clinical stability/MM!.
4. Whether and to what extent Claimant is entitled to permanent disability excess to
impairment upon achieving clinical stability/MM!, specifically and potentially to
encompass entitlement to total and permanent disability status pursuant to theories of oddlot, or otherwise.
5. Defendants' obligation for I.C. § 72-804 fees.
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APPENDIX Ill
Send Original To: Industrial Commission, Judicial Division, 700 S. Clearwater Lane, Boise, Idaho 83712

IC1003 (Rev. 11/91)

ANSWER TO COMPLAINT
INJURY DATE
I.C. NO._----"-20;;._;;_0..;;_9-...;;;...;00;...;;..5---'46'--1_ _

02/03/2009
---------------

_x__
_

The above-named employer or employer/surety responds to Claimant's Complaint by
stating:
The Industrial Special Indemnity Fund responds to the Complaint against the ISIF by stating:

CLAIMANT'S NAME AND ADDRESS

CLAIMANT'S ATTORNEY'S NAME AND ADDRESS

Charles Leroy Hartgrave
1037 Sunrise Blvd.
Twin Falls, ID 83301

L. Clyel Berry
Attorney at Law
PO Box 302
Twin Falls, ID 83303-0302

EMPLOYER'S NAME AND ADDRESS

WORKERS' COMPENSATION INSURANCE CARRIER'S (NOT ADJUSTOR'S) NAME
AND ADDRESS

City of Twin Falls (Street Department)
PO Box 1907
Twin Falls, ID 83303-0907

State Insurance Fund
P. 0. Box 83720
Boise, ID 83720-0044

ATTORNEY REPRESENTING EMPLOYER OR EMPLOYER/SURETY (NAME
AND ADDRESS)

ATTORNEY REPRESENTING INDUSTRIAL SPECIAL INDEMNITY FUND (NAME AND
ADDRESS)

Paul J. Augustine
Augustine Law Offices, PLLC
P.O. Box 1521
Boise, ID 83701

.,

t---->

-

c.:;,

..::.:...·-·,,-1
-,·i

"~·.:)

C
,. ..

IT IS: (Check One)

,q

_:,,.,- .-··''.

Admitted
X

1.

X
X

2. That the employer/employee relationship existed.

NA

That the accident alleged in the Complaint actually occurred

~ or abciiit the time claimed.

3. That the parties were subject to the provisions of the Idaho Workers' Compensation Act.

X

4. That the condition for which benefits are claimed was caused by an accident arising out of
and in the course of Claimant's employment.

NA

5. That, if an occupational disease is alleged, manifestation of such disease is or was due to
the nature of the employment in which the hazards of such disease actually exist, are
characteristic of and peculiar to the trade, occupation, process, or employment.

X

6. That notice of the accident causing the injury, or notice of the occupational disease, was
given to the employer as soon as practical but not later than 60 days after such accident or 60
days of the manifestation of such occupational disease.

X
X

,;:;;,,

Denied

7. That the rate of wages claimed is correct. If denied, state the average weekly wage
pursuant to Idaho Code,§ 72-419: $856.00
8. That the alleged employer was insured or permissibly self-insured under the Idaho Workers'
Compensation Act.

12. What benefits, if any, do you concede are due Claimant?
None.
Answer? Page I of2
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11. State with specificity what matters are in dispute and your reason for denying liability, together with any affirmative defenses.
1.

Defendants deny each and every allegation of the Complaint not specially admitted herein.
Defendants deny that Claimant is entitled to any further medical care because he was declared to be at maximum medical improvement by
his physician in 2012.
Defendants deny liability for Claimant's left hip injury.
Defendants deny liability for Claimant's right knee injury.

2.

3.
4.

Under the Commission rules, you have 21 days from the date of service of the Complaint to answer the Complaint. A
copy of your Answer must be mailed to the Commission and a copy must be served on all parties or their attorneys by
regular U.S. mail or by personal service of process. Unless you deny liability, you should pay immediately the
compensation required by law, and not cause the claimant, as well as yourself, the expense of a hearing. All
compensation which is concededly due and accrued should be paid. Payments due should not be withheld because a
Complaint has been filed. Rule 3.D., Judicial Rules of Practice and Procedure under the Idaho Workers' Compensation
Law, applies. Complaints against the Industrial Special Indemnity Fund must be filed on Form I.C. 1002.

I AM INTERESTED IN MEDIATING THIS CLAIM, IF THE OTHER PARTIES AGREE.

-X-YES

- NO

DO YOU BELIEVE THIS CLAIM PRESENTS A NEW QUESTION OF LAW OR A COMPLICATED SET OF FACTS? IF SO, PLEASE STATE.
NO.
Amount of Compensation Paid to Date

Dated

PPD

TTD

Medical

$6,996.00

$572.40

$19,177.33

Signature of Defendant or Attorney

i

1
.I\}

Februa~~ 2014

I

PLEASE COMPLETE
CERTIFICATE OF SERVICE

v
I hereby certify that on thel ~day of February, 2014 I caused to be served a true and correct copy of the foregoing ANSWER upon:
CLAIMANT'S NAME AND ADDRESS

EMPLOYER AND SURETY'S
NAME AND ADDRESS

Charles Leroy Hartgrave
c/o L. Clyel Berry

State Insurance Fund

PO Box 302

1215 W. State Street

Twin Falls, ID 83303-0302

Boise, ID 83720

Via:

Via:

personal service of process
"{;egular U.S. Mail

_

personal service of process

!'-,.regular U.S M I

INDUSTRIAL SPECIAL INDEMNITY FUND
(if applicable)

Via:

_

personal service of process
regular U.S. Mail

Answer-Page 2 of2
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ORIGINAL

APPENDIX Ill

Send Original To: Industrial Commission, Judicial Division, 700 S. Clearwater Lane, Boise, Idaho 83712

I.C. NO ._

___;2;;;;;.. ;;0.. .:.;:12;;.. .;-0c.=22;;;;;.. ;;3~00;;.. ___

ANSWER TO COMPLAINT
INJURY DATE_

IC1003 (Rev. 11/91)

_..;;.. ;;08~/2~3/2_,.;;0.. .:.;:12;;;.. . __ _

__lL The above-named employer or employer/surety responds to Claimant's Complaint by
stating:
_
The Industrial Special Indemnity Fund responds to the Complaint against the ISIF by stating:
CLAIMANT'S NAME AND ADDRESS

CLAIMANT'S ATTORNEY'S NAME AND ADDRESS

Charles Leroy Hartgrave
1037 Sunrise Blvd.
Twin Falls, ID 83301

L. Clyel Berry
Attorney at Law
PO Box 302
Twin Falls, ID 83303-0302

EMPLOYER' S NAME AND ADDRESS

WORKERS' COMPENSATION INSURANCE CARRIER'S (NOT ADJUSTOR• S) NAME
AND ADDRESS

City of Twin Falls (Street Department)
PO Box 1907
Twin Falls, ID 83303-0907

State Insurance Fund
P. 0. Box 83720
Boise, ID 83720-0044

ATTORNEY REPRESENTING EMPLOYER OR EMPLOYER/SURETY (NAME
AND ADDRESS)

..
..
.·.

,.__,
c:::.;

---

'·~ATTORNEY REPRESENTING INDUSTRIAL 8-P,ECIAL INQEMNITY FUND (NAME AND
ADDRESS)
_ ... ·,·

Paul J. Augustine
Augustine Law Offices, PLLC
P.O. Box 1521
Boise, ID 83701

,,,.s•-

--

-•

_, ..
'

:·:-:.· ~,.

--

c~

.
)

. .

.'

.. .,,.

;_ .J

IT IS: (Check One)
Admitted

Denied

X

1.

X

2. That the employer/employee relationship existed.
3. That the parties were subject to the provisions of the Idaho Workers' Compensation Act.

X

NA

X

4. That the condition for which benefits are claimed was caused by an accident arising out of
and in the course of Claimant's employment.

NA

5. That, if an occupational disease is alleged, manifestation of such disease is or was due to
the nature of the employment in which the hazards of such disease actually exist, are
characteristic of and peculiar to the trade, occupation, process, or employment.
6. That notice of the accident causing the injury, or notice of the occupational disease, was
given to the employer as soon as practical but not later than 60 days after such accident or 60
days of the manifestation of such occupational disease.

X

X
X

That the accident alleged in the Complaint actually occurred on or about the time claimed.

7. That the rate of wages claimed is correct. If denied, state the average weekly wage
pursuant to Idaho Code,§ 72-419: $873.20
8. That the alleged employer was insured or permissibly self-insured under the Idaho Workers'
Compensation Act.

12. What benefits, if any, do you concede are due Claimant?
Claimant is not medically stable at this time, as additional medical treatment may be required.
Answer? Page I of2
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11. State with specificity what matters are in dispute and your reason for denying liability, together with any affirmative defenses.
1.
2.
3.

Defendants deny each and every allegation of the Complaint not specially admitted herein.
Defendants deny liability for any alleged injury to claimant's right knee.
Claimant is not yet medically stable, so Defendants reserve the right to amend their answer to assert additional affirmative defenses.

Under the Commission rules, you have 21 days from the date of service of the Complaint to answer the Complaint. A
copy of your Answer must be mailed to the Commission and a copy must be served on all parties or their attorneys by
regular U.S. mail or by personal service of process. Unless you deny liability, you should pay immediately the
compensation required by law, and not cause the claimant, as well as yourself, the expense of a hearing. All
compensation which is concededly due and accrued should be paid. Payments due should not be withheld because a
Complaint has been filed. Rule 3.D., Judicial Rules of Practice and Procedure under the Idaho Workers' Compensation
Law, applies. Complaints against the Industrial Special Indemnity Fund must be filed on Form I.C. 1002.

-x-YES

I AM INTERESTED IN MEDIATING THIS CLAIM, IF THE OTHER PARTIES AGREE.

- NO

DO YOU BELIEVE THIS CLAIM PRESENTS A NEW QUESTION OF LAW OR A COMPLICATED SET OF FACTS? IF SO, PLEASE STATE.
NO.

Dated

Amount of Compensation Paid to Date

PPD

TTD

Medical

$00.00

$585.04

$15,990.53

Signature of Defendant or Attorney

UJ/1

Februa~ 2014

I

I

'v

PLEASE COMPLETE
CERTIFICATE OF SERVICE

I hereby certify that on the ~ y of February, 2014 I caused to be served a true and correct copy of the foregoing ANSWER upon:
CLAIMANT'S NAME AND ADDRESS

EMPLOYER AND SURETY'S
NAME AND ADDRESS

Charles Leroy Hartgrave
c/o L. Clyel Berry

State Insurance Fund

PO Box 302

1215 W. State Street

Twin Falls, ID 83303-0302

Boise, ID 83720

Via:

Via:

_

personal service of process

~ular U.S. Mail

personal service of process
'iJ-regular U.S.

ail

INDUSTRIAL SPECIAL INDEMNITY FUND
(if applicable)

Via:

_

personal service of process

_

regular U.S. Mail

Answer-Page 2 of2
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,
Claimant,

IC 2009-005461
2012-022300

V.

CITY OF TWIN FALLS,

ORDER TO CONSOLIDATE

Employer,
and
STATE INSURANCE FUND,
Surety,
Defendants.
Pursuant to the amended Motion to Consolidate filed by Claimant's counsel on
March 18, 2014, the Industrial Commission of the State of Idaho hereby ORDERS that
those claims presently pending before the Commission known as IC Numbers 2009-005461
and 2012-0223 00 are consolidated into a single proceeding.

Future pleadings require

reference to the two IC numbers listed above, but only a single document need be filed
with the Commission.
DATED this

ft

c98

day of March, 2014
INDUSTRIAL COMMISSION

Michael E. Powers, Referee

ATTEST:

ORDER TO CONSOLIDATE-1
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CERTIFICATE OF SERVICE

~~

I hereby certify that on the 6/c,
day of March, 2014, a true and correct copy of the foregoing
ORDER TO CONSOLIDATE was served by regular United States mail upon each of the
following persons:
L CL YEL BERRY
POBOX302
TWIN FALLS ID 83303
PAUL J AUGUSTINE
PO BOX 1521
BOISE ID 83701

ge

ORDER TO CONSOLIDATE - 2

14

.. '
David J. Lee, ISB No. 4073
State Insurance Fund
1215 W. State
Statehouse Mail
Boise, ID 83720
(208) 332-2100

1015 OCT 30 P Lt: ll3

FIL

RECEIVED
INOUS 1RIAL COMMISSION

D

NOV O6 2015

Attorney for Defendants City of Twin Falls, and State Insurance Fund
BEFORE THE INDUSTRJAL COMMISSION OF THE STATE OF IDAHO

9:2- t} ?9 '1~ I

m;o ~t,
'"Yu EiJ..l

Employer,

) IC NO.: 2003502469 m
)
2009005461 TL()
j
)
ZQ12022300 1LcJ
)
2013007386 li'iY) , 7 L,•
))
9&,i- cl~~.:Si'/ 11,i:) 'rL,
SIF NO.: 199214175
)
199608793
~
~200301933
)
,,.200902419

Surety,
Defendant

)
-201209546
)
v201303179
)
)
MODIFIED
) LUMP SUM AGREEMENT
)
)
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CHARLES LEROY HARTGRAVE,

:J

Claimant,
vs.
CITY OF TWIN FALLS,

and
STATE INSURANCE FUND,

,,
t

In consideration of the premises, promises and covenants hereinafter set forth and subject
to the approval of the Agreement by the Industrial Commission, the parties hereto enter into the
following Modified Lump Sum Agreement and request an order of the Commission discharging
the Defendants from liability pursuant to Section 72-404, Idaho Code, except for reasonable
future medical benefits.
FIRST: The parties shall be designated herein as follows:
CHARLES LEROY HARTGRAVE is the Claimant herein and during all relevant times
was an employee of CITY OF TWIN FALLS, hereinafter referred to as "Employer". Employer
was insured for its workers compensation liability by STATE INSURANCE FUND, hereinafter
referred to as "Surety". The INDUSTRIAL COMMISSION of the State of Idaho, hereinafter
LUMP SUM AGREEMENT Page 1
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referred to as the "Commission", has the exclusive jurisdiction to hear, determine and make the
appropriate award and order in this matter.

/
SECOND: Claimant alleges that, on or about March 24, 1992 while he was employed by
said Employer, he suffered a neck and low back injury arising out of and in the course of his
employment. At the time of said injury, Claimant was 37 years of age and married. Claimant
worked 40 hours a week earning an average weekly wage of $439.39. Timely notice was given
to the Employer and Surety and benefits were paid pursuant to the Idaho Workers Compensation
Act.
Claimant further alleges that, on or about August 6, 1996 while he was employed by said
Employer, he suffered a facial injury arising out of and in the course of his employment. At the
time of said injury, Claimant was 41 years of age and married. Claimant worked 40 hours a
week earning an average weekly wage of $496.85. Timely notice was given to the Employer and
Surety and benefits were paid pursuant to the Idaho Workers Compensation Act.
Claimant further alleges that, on or about January 9, 2003 while he was employed by said
Employer, he suffered a nose contusion arising out of and in the course of his employment. At
the time of said injury, Claimant was 48 years of age and married. Claimant worked 40 hours a
week earning an average weekly wage of $643.62. Timely notice was given to the Employer and
Surety and benefits were paid pursuant to the Idaho Workers Compensation Act.
Claimant further alleges that, on or about February 3, 2009 while he was employed by
said Employer, he suffered a left knee injury arising out of and in the course of his employment.
At the time of said injury, Claimant was 54 years of age and married. Claimant worked 40 hours
a week earning $21.40 per hour. Timely notice was given to the Employer and Surety and
benefits were paid pursuant to the Idaho Workers Compensation Act.

LUMP SUM AGREEMENT Page 2
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Claimant further alleges that, on or about August 23, 2012 while he was employed by
said Employer, he suffered a left knee injury arising out of and in the course of his employment.
At the time of said injury, Claimant was 57 years of age and married. Claimant worked 40 hours
a week earning $21.83 per hour. Timely notice was given to the Employer and Surety and
benefits were paid pursuant to the Idaho Workers Compensation Act.
Claimant further alleges that, on or about March 11, 2013 while he was employed by said
Employer, he suffered a head and left shoulder injury arising out of and in the course of his
employment. At the time of said injury, Claimant was 58 years of age and married. Claimant
worked 40 hours a week earning $22.37 per hour. Timely notice was given to the Employer and
Surety and benefits were paid pursuant to the Idaho Workers Compensation Act.
THIRD: As will appear from the medical reports following his March 24, 1992 accident,
Claimant was treated at Magic Valley Regional Medical Center for a back and neck injury. Dr.
Pressman diagnosed an acute cervical and thoracic strain and recommended conservative
management.
With respect to the industrial injury of August 6, 1996, Claimant did not seek treatment.
As will appear from the medical reports following his January 9, 2003 accident, Claimant
was treated by Douglas Stagg, M.D. for an injury to his nose. Dr. Stagg diagnosed a nasal
contusion and recommended conservative management.
As will appear from the medical reports following his February 3, 2009 accident,
Claimant was treated by Douglas Stagg, M.D. for an injury to his left knee. Dr. Stagg diagnosed
a left knee sprain and recommended conservative management. An MRI was sought which
indicated partial tears of the ACL and PCL, as well as a tear of the lateral meniscus. Claimant
was subsequently referred to R. Tyler McKee, D.O. who recommended surgical intervention. On
May 6, 2009, Claimant underwent an arthroscopy of the left knee with partial lateral

LUMP SUM AGREEMENT Page 3
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meniscectomy and chondroplasty of the medial femoral condyle and lateral femoral condyle
performed by Dr. McKee. On January 4, 2010, Dr. McKee deemed Claimant at maximum
medical improvement and assigned a 4% permanent partial impairment of the whole person.
On August 30, 2010, Claimant presented to James Retmier, M.D. with complaints of
ongoing knee pain. Dr. Retmier diagnosed posttraumatic degenerative joint disease of the left
k.nee and recommended total knee arthroplasty.
On December 16, 2010, Claimant was evaluated by Brian Tallerico, D.O. at the request
of the Surety. Dr. Tallerico opined a total knee replacement was not necessary and is not related
to the industrial injury. Dr. Tallerico did recommended some additional conservative treatment
including physical therapy and injections. Dr. Retmier did not concur with Dr. Tallerico's
recommendations.
On August 6, 2011, Claimant was evaluated by Dr. Tallerico at the request of the Surety.
In addition to the left knee, Claimant also had complaints of left hip pain, injured while

performing physical therapy earlier. Dr. Tallerico maintained Claimant is not a candidate for a
total knee arthroplasty. Dr. Tallerico opined Claimant was not at maximum medical
improvement and required a trial of corticosteroid injections for both the left knee and left hip. In
addition, Dr. Tallerico found no additional permanent partial impairment beyond the 4% whole
person assigned by Dr. McKee. Claimant subsequently returned to Dr. Retmier who treated
Claimant conservatively with injections.
On February 27, 2012, Dr. Tallerico responded to questions posed by the Surety with
respect to Claimant's condition. Dr. Tallerico reviewed all the current medical records and
opined that the ongoing knee complaints and left hip complaints are not related to the industrial
injury. Dr. Tallerico further opined that no further treatment was required and that Claimant had
reached maximum medical improvement.

LUMP SUM AGREEMENT Page 4
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As will appear from the medical reports following his August 23, 2012 accident,
Claimant was treated by Douglas Stagg, M.D. for a left knee injury. Dr. Stagg diagnosed a left
knee sprain and recommended conservative management. An MRI of the left knee was sought
which indicated a lateral meniscus tear. Claimant was subsequently evaluated by Tyler McKee,
D.O. who recommended continued conservative treatment. When conservative therapies failed to

provide Claimant any relief, Claimant requested they proceed with a left total knee arthroplasty
and bypass the arthroscopy altogether. Dr. McKee opined that 40% of the current condition is
based on preexisting wear and tear and the other 60% due to the injuries at 'work. Dr. McKee
recommended that Claimant not proceed with knee replacement surgery but rather proceed with
a knee arthroscopy. On March 13, 2013, Claimant underwent a left knee partial medial and
lateral meniscectomies, and microfracture chondroplasty of the lateral femoral condyle and
removal of loose body performed by Dr. McKee. Post-operatively, Claimant developed
thrombosis and was treated with anti-coagulants. On August 9, 2013, Dr. McKee deemed
Claimant at maximum medical improvement.
On November 21, 2013, Claimant was evaluated by Brian Tallerico, D.O. at the request
of the Surety. Dr. Tallerico opined Claimant had not reached maximum medical improvement
and required additional treatment including injections and viscosupplementation. Claimant
proceeded with the recommended treatment with Dr. McKee.
On April 17, 2014, Claimant was reevaluated by Dr. Tallerico at the request of the
Surety. Dr. Tallerico deemed Claimant at maximum medical improvement and assigned an 8%
pennanent partial impairment of the lower extremity. On May 5, 2014, Dr. Tallerico clarified
that the 8% lower extremity translated to 3% permanent partial impairment of the whole person
for this industrial injury and surgery. Dr. McKee indicated his concurrence with Dr. Tallerico's
conclusions.

LUMP SUM AGREEMENT Page 5

19

As will appear from the medical reports following his March 11, 2013 accident, Claimant
was treated by Douglas Stagg, M.D. for a head and left shoulder injury. Dr. Stagg diagnosed a
closed head injury, left shoulder contusion and left mandible contusion and recommended
conservative management.
On or about November 25, 2013 Claimant underwent a right total knee arthroplasty
(TI<A) performed by Dr Tyler McKee. Defendants deny that this procedure or any associated
medical treatment was causally related to any of the injuries listed herein. By contrast, Claimant
contends this was related to either his injury of February 23, 2009 and/or the injury August 23,
2012. Some or all charges related to this treatment have been paid by Claimant's health insurer,
Blue Cross of Idaho, who has asserted a subrogation interest with respect to any such payments
made.
FOURTH:

Total medical paid to date is set forth in section 2 of the Defendants'

Settlement SUIDillary attached hereto. Claimant agrees to allow Surety to provide to the
Commission any medical records reasonably necessary to effectuate the terms of this Agreement.
FIFTH: There are genuine and substantial disputes and differences between the parties as
to the degree, if any, of Claimant's impairment and disability, the need for retraining benefits and
the need for future medical benefits.

In addition, as noted in the THIRD section herein there genuine and substantial disputes
as whether the November 2013 TKA of Claimant's right knee was causally related to any of the
injuries listed herein or whether such treatment is otherwise compensable pursuant to Idaho Code
§72-432. The parties, however, wish to settle their differences on a full and final basis advising
the Commission that it is in the best interests of the parties to do so. Therefore, as provided by /
Idaho Code Section 72-404, in an effort to settle this disputed matter, the Surety tenders to the
Claimant and the Claimant accepts the sum of $35,473.94 as set forth in Defendants' Settlement

LUMP SUM AGREEMENT Page 6
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Summary section 6. This amount is to be paid in addition to the amounts previously paid as set
forth in Defendants' Settlement Summary section 2 (related to past medical benefits) and in
addition to amounts previously paid, or yet to be paid as set forth in Defendants' Settlement
Summary section 3 (related to indemnity benefits), in full and final settlement of any and all
claims he has or may have as a result of any of the alleged injuries described herein to be paid
following the Commission's approval of this settlement, except that the claim shall remain open
for limited disputed past and future medical benefits as described below.
First of all, the claim shall remain open for medical benefit related to claimants left knee
so long as any treatment for which benefits are sought is deemed to be related to Claimant's
injuries of February 3, 2009 and/or August 23, 2012 and is otherwise compensable pursuant to
Idaho Code §72-432.

Nonetheless, while meds are to remain open for this condition, as

Claimant has been deemed MMI, Defendants dispute whether any further medical treatment will
be needed. Accordingly to the extent any such further treatment is sought or requested (including
but not limited to a future TKA of the left knee), Defendants expressly reserve the right to
review, and if appropriate, dispute whether such treatment is reasonable and necessary as
contemplated by Idaho Code §72-432 and whether the need for such treatment is causally to
Claimant's injuries of February 3, 2009 and/or August 23, 2012.
In addition, as noted above, the parties dispute whether both past and future treatment

related to Claimant's right knee, including the TKA of November 2013, is causally related to the
either Claimant's injuries of February 3, 2009 and/or August 23, 2012. As discussed below, with
respect to any such treatment received to date, the parties have agreed to submit this issue to the
Commission for determination. To the extent the Commission determines that Claimant right
lmee condition is related to one or both of these injuries, the claim shall remain open for any
future medical benefits related to that condition which are otherwise compensable pursuant to

LUMP SUM AGREEMENT Page 7
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Idaho Code §72-432; however, the parties agree that, regardless of how the Commission rules on
the causation issue, this settlement shall close out and fully dispose of any claims Claimant has
or may have for income benefits (TTD, PPI, etc.) related to this procedure or any associated
treatment.
With respect to all other injuries listed herein, this agreement shall fully and finally close
out any and all claims for future medical benefits. In addition, the parties acknowledge and agree
that this settlement is intended to close out any claims Claimant has or may have for any further
income benefit (beyond those paid to date) related to any and all of the injuries listed herein.
SAID LUMP SUM SETTLEMENT SHALL BE APPORTIONED AS FOLLOWS:
LUMP SUM SETTLEMENT
Benefits for reasonable future
medical care, compensable
pursuant to the provisions of
Idaho Code Section 72-432,
resulting from the accidents of
February 3, 2009 and August
23, 2012 described in the
second section are to remain
open and are to be paid by
Surety as they arise and are
approved.

Future Medical Benefits

Balance of Permanent Partial Impairment

$

-0-

Disputed Medical Benefits

$

1,927.19

Unapportioned Disputed
Impairment and Additional
Disability Benefits at 14% Whole Person
at 70 weeks at $363.55 per week

$

25,448.50

In consideration for this Lump
Sum Agreement pursuant to
Idaho Code Section 72-404,
waiver of right of appeal,
waiver of right of
reconsideration, waiver
of right of modification

$ - -8,098.25
~--
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'

.

Less LSS advance paid

$

AMOUNT DUE CLAIMANT

CLAIMANT'S ATTORNEY FEES AND COSTS:
A. Attorney fees taken prior to LSS
B.
Costs taken prior to LSS
C.
Additional attorney fees to be taken from LSS
D. Additional costs to be taken from LSS
SIXTH:

$

35,473.94

$

-0-

-0-

$ 35,473.94

$

?o~.9~

$
$

i:S,Gf'. '(j'

-

$ 36f7~ .()0

The parties advise the Commission that they believe that it is in their best /

interests that this disputed matter be settled as herein set forth.
The parties acknowledge that the nature and extent of the temporary disability, permanent
partial disability, medical and related expenses in this matter are uncertain, may be continuing or
progressive, and may substantially exceed the amounts previously paid, or paid pursuant to this
agreement. The above shall not limit the scope of this Agreement or the order of discharge
entered by the Commission pursuant hereto, both of which contemplate all rights under the
workers' compensation law including but not limited to any and all claims to permanent and/or
temporary disability benefits, impairment benefits and retraining benefits, except that, as noted
above, the claim shall remain open for limited, disputed medical benefits as defined in the
FIFTH section of this Agreement.
SEVENTH:

The Claimant acknowledges and agrees that he has carefully read this

instrument in its entirety and has been fully advised regarding the contents of this Agreement by
his counsel. Claimant understands its contents and has signed same knowing that, while the
claim shall remain open to litigate the limited disputed issues described in the FIFTH section
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herein, with respect to all other issues and disputes, upon the Commission's approval of this
agreement, the Surety's payment of the amounts outlined above shall otherwise forever
conclude, settle and fully dispose of any and all claims of any kind and nature and character that
he now has or may have individually against Employer and Surety on account of the alleged
injuries and that these proceedings are concluded and forever discharged and that they may be
dismissed with prejudice by reason hereof, subject only to the limited remaining issues described
above.
Pursuant to IDAPA 17.02.08.033, a memorandum from Claimant's counsel accompanies
this Agreement setting forth the required information regarding Claimant's attorney's fees.
EIGHTH: Upon the Commission's order approving this Agreement and subject to the
payment of $35,473.94, the balance due Claimant as set forth in Defendants' Settlement
Summary section 7, the Employer and Surety shall be discharged and released of and from any
and all liability on account of the above-described accidents and injuries, with the exception of
past disputed and reasonable future medical benefits as defined in the fifth section of this
Agreement.
DATED this

~~

day of

{2c,,f ,

2015.

~ e y f:r 'Claimant

PAULETTE BOYLE
Assistant Fund Manager,
Fund
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, .

y for City of Twin Falls, and Surety, State
Insur nee Fund.
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ORDER
Upon the foregoing and good cause appearing and the Industrial Commission being fully
advised and having determined that it is for the best interests of the parties that the liability of the
Employer and Surety be discharged in whole by the payment of the Modified Lump Sum
Agreement as provided therein, NOW THEREFORE:

/

IT IS HEREBY ORDERED that the Modified Lump Sum Agreement regarding Charles
LeRoy Hartgrave vs. City of Twin Falls, and State Insurance Fund be and it hereby is approved
as provided by Section 72-404 Idaho Code, and that the above-entitled proceedings are dismissed
with prejudice and the Employer, City of Twin Falls, and the Surety, are discharged and released
of and from any and all liability on account of the above-entitled injuries, with the exception of
past disputed and reasonable future medical benefits as defined in the fifth section of this
Agreement.

INDUSTRIAL COMMISSION

CJ)

-

·

y

l\ o

·AS$Js_TAN'f
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J t," :-\
\) ;:/},::.~""
< :;._,-.. ,, _,
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DEFENDANTS' SETTLEMENT SUMMARY
CLAIMANT NAME: Charles LeRoy Hartgrave
IC NO: 2009005461
SIF NO: 200902419
1.

Average Weekly Wage $856.00

2.

Past Medical
Total Paid $19,177.33

3.

Past or Incurred Indemnity

TTDFrom

Through

Weeks

Days

05/06/09
05/11/09

05/10/09
05/17/09

0
1

5
0

TPD From

Through

Weeks

Rate per
week
$572.40
$572.40

Days

Amount
Conceded/Owed
$0.00
$572.40

Amount
Conceded/Owed

I!

!!

I!

-0-0-

$

$

$

Days Rate per
week

Amount
Conceded/Owed

Weeks

Days

4%

Whole
Person

20

Weeks

/$

/$
Grand Total:

Balance due/
Overpayment

Amount
Amount
Conceded/Owed Paid
$6,996.00
$6,996.00

Level

Other (Description )
From
Through

Amount Paid

Balance due/
Overpayment
Waiting Period
$0.00

Rate per
week
$349.80

PPI¾

$ Amount

Amount
Paid
$0.00
$572.40

Amount Conceded
$7,568.40

1

1

/$

Balance due/
Overpayment
$0.00

$
Amount
Paid

/$

Balance due/
Overpayment

/$

Amount Paid Balance or Overpayment
$7,568.40
1 $0.00
I

4.

Net overpayment waived: $0.00

5.

Handling of Underpayment:
a.
Underpayment subsumed in settlement consideration: $0.00
b.
Underpayment or balance to be paid per settlement: $0.00

6.

Consideration, exclusive of any underpayment or balance identified in 5(b ), to be paid in
LSS, in addition to amounts previously paid, to resolve disputed issues: $0.00
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7.

Amount payable by su:rety upon approval ofLSA: $0.00

8.

Pro Se phone number: n/a

9.

!fright to future medical is resolved by settlement, have you considered Medicare's
interest as a secondarypayor? See, 42 U.S.C. § 1395y(b)(2). -._No ..K.. Yes

10.

Additional Explanation (Subrogation, Annuity, Etc.):
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DEFENDANTS' SETTLEMENT SUMMARY
CLAIMANT NAME: Charles LeRoy Hartgrave
IC NO: 2012022300
SIF NO: 201209546
1.

Average Weekly Wage $873.20

2.

Past Medical
Total Paid $20,165.29

3.

Past or Incurred Indemnity

TTDFrom

Through

Weeks

03/13/13
03/18/13

03/17/13
03/24/13

0
1

TPDFrom

Through

Weeks

Amount
Conceded/Owed
$0.00
$585.04

Days Rate per
week
$585.04
5
$585.04
0
Days

Amount
Conceded/Owed

PP!%

Level

Weeks Days

3%

Whole
Person

15

Other (Description )
$ Amount From
Through

Amount Paid

1:

1:

Balance due/
Overpayment
Waiting Period
$0.00

Amount
Paid
$0.00
$585.04

Balance due/
Overpayment

1:

-0-

Rate per
week
$363.55

Amount
Amount
Conceded/Owed Paid
$5,453.25
$5,453.25

Balance due/
Overpayment
$0.00

-0-

$

$

$

$

Weeks Days Rate per
week

Amount
Conceded/Owed

I$

Grand Total: Amount Conceded
1 $6,038.29

J$

Amount
Paid

J$

Balance due/
Overpayment

j$

Amount Paid Balance or Overpayment
1 $6,038.29
1 $0.00
I

4.

Net overpayment waived: $0.00

5.

Handling of Underpayment:
a.
Underpayment subsumed in settlement consideration: $0.00
b.
Underpayment or balance to be paid per settlement: $0.00

6.

Consideration, exclusive of any underpayment or balance identified in 5(b), to be paid in
LSS, in addition to amounts previously paid, to resolve disputed issues: $35,473.94
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7.

Amount payable by surety upon approval ofLSA: $35,473.94

8.

Pro Se phone number: n/a

9.

If right to future medical is resolved by settlement, have you considered Medicare's
interest as a secondary payor? See, 42 U.S.C. § 1395y(b)(2). ___ No X Yes

10.

Additional Explanation (Subrogation, Annuity, Etc.):
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CERTIFICATE OF SERVICE

I hereby certify that on N ~\oo,{' 9, QG \~ a true and correct copy of LUMP SUM
AGREEMENT AND STIPULATION AND ORDER FOR DISMISSAL WITH
PREJUDICE, IC # 2009005461 and 2012022300, was served by the method indicated
below upon each of the following:

'X)

US Mail

----

Courier - - - - HAND DELIVERED

L. Clyel Berry, Esq.
P.O. Box 302
Twin Falls, ID 83303-0302

State Insurance Fund
1215 West State Street
Statehouse Mail
Boise, ID 83 720-0044
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.r~CLAIMANT'S ATTORNEY MEMO RAND
I.

/

'

CLAIM INFORMATION
CLMT NAME: Charles LeRo Hart rave

SURETY: Idaho State Insurance Fund

IC# ( rimar ): 2012-022300

EMPLOYER: Cit of Twin Falls
): 08/23/2012

. Date of Manifestation of 0cc Dis:

i~.,

TPA/Claim Administrator:
Nature of Injury/OD: Left knee injuries ultimately requiring left TKA;
and, Claimant alleges exacerbation of pre-existing right degenerative
·oint disease of the knee requirin right TKA.

N~r,

~~~~~~

Future Medical to remain open after settlement?

D No

's~;\C:

~ Yes

If right to future medical is resolved by settlement, have you considered Medicare's interest as a secondary payor? See,
No
Yes
42 U.S.C. 1395 (b)(2).
Issues undisputed at time of retention: See Addendum to Claimant's Attorney
Dollar value of same:
Memorandum, attached.
See Addendum
Disputes resolved by settlement (succinct bullet points): See Addendum to Claimant's Attorney Memorandum, attached

•

•

Relevant Non-Medical factors (Brief narrative, to include current employment status): Claimant remains employed with the
City of Twin Falls upon a full-time basis, earning the same or greater than as at the time of the industrial occurences at issue herein.

Permanent Limitations/ Restrictions (list the final given by each med provider): Please see attached Addendum to Claimant's
Attorney Memorandum.

II.

·

ATTORNEY FEES AND COSTS - PRIOR
Were Attorney fees taken on benefits paid prior to date of LSS execution? D No ~ Yes
If so, identify all benefits from which past fees were taken and describe what you did to "primarily or
substantially" secure the same.

A.

Benefit

$ Amount

Date from

Date to

,/;j\o '9 52

type

t:: •.

3,635.50

PPI

-;

'c/ i.i'v·>
;:,
c.C.7

r~,,'o/"''""
~

...-:

"\:v '

Brief narrative describing what you

Arnt of fee

did to secure this benefit

Su[morting
docs

)f.

attch'd?

~

' '

/p

Please see attached Addendum to
Claimant's Attorney Memorandum

908.88

Yes.

\SI 1 · ~, ~ .,,..-·-,.,C.,
,,.. ,...._,---·-----..\ S'"',. .,.::.-----,_/

B.

I

,.

Were Costs taken on benefits paid prior to date of LSS execution? no If so, itemize the same:

Nature of Services/product

Ill.

ATTORNEY FEES AND COSTS-PROPOSED

A.

Gross amount payable to claimant on approval of LSS $35,473.94
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Page 1
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1

~

1
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1--1·---'--:-11'"' ................. :........ :.......

o ...... , n-:i 'J7 __ 'Jn1":t / rlnrY \tPrc::inn)

Mail as .Pdfto: AttorneyFeeMemo@iic.idaho.gov

B.

The amount of the fu?~ecured primarily or substantially out of which t~~ttorney seeks to be paid $35,473.94

C.

Proposed attorney fo"' payable on approval of LSS

D.

What did counsel do to "primarily or substantially" secure the fund from which fees will be taken? (brief

$ 8,868.48

narrative) See attached Addendum to Claimant's Attorney Memorandum

E.

Additional costs to be paid from settlement proceeds:

Nature of Services/product

$Amt

See attached Cost Itemization

3,474.00

IV.

DISPUTED MEDICALS

Are there any disputed past medical bills, responsibility for which is resolved by this settlement? ~ No

D Yes

If so, itemize and describe treatment proposed for same in the table below:

Provider

Paid by 3rd

$ Amt of

If "Yes", name of

Compromised

party with claim

invoiced bill,

3rd party.

amount

of subrogation?

or, if "Yes" to

Who will pay?

payable

prior, amt
actually paid
by 3rd party.

D No D Yes
D No D Yes
D No Yes

See Addendum

•

If Claimant is to pay disputed/unpaid medical bills to the provider, has the Claimant been counseled about possible
consequences of not doing so?

D

No

D

Yes

None known ·

Has each subrogated 3rd party payor been contacted concerning the satisfaction of its contractual right of subrogation?

D No

~ Yes

D

None

If "Yes", describe the outcome: As above-disclosed, reserved from the settlement is the issue to be litigated regarding the
validity/compensability of Blue Cross' subrogation entitlement to the extent of medical bills toward Claimant's right TKA. Further, see
Addendum to Claimant's Attorney Memorandum

V.

72-802 ISSUES

Does any creditor assert a claim against the settlement, or has any prior assignment of the settlement been made?
~ No

D Yes

If so, describe nature of alleged claim, and attach copy of the contract.

VI.

ADDITIONAL EXPLANATION, IF REQUIRED:

Reviewed and approved t~is

J7

day of October, 2015

,:~¼~~
Charles LeRoy Hartgra~aimant

Page 2
Idaho Industrial Commission. Rev. 03-27-2013 (.docX version)

Mail as .pdfto: AttorneyFeeMemo@iic.idaho.gov
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ADDENDUM TO CLAIMANT'S ATTORNEY MEMORANDUM
Re: Charles LeRoy Hartgrave

I.

CLAIM INFORMATION
A. Issues undisputed at time of retention:
1. Re: February 3, 2009, claim:
Compensability of event; partial causal relation (exacerbation of preexisting right knee degenerative joint presentment disputed/denied);
concession of PPI of 4% of the whole person; and, medical benefits to date of
retention.
a. Dollar value of the same:
$26,745.73 (Per "Amount of Compensation Paid to Date" Defendants'
Answer to Complaint, dated February 18, 2014.)
2. Re: August 23, 2012, claim:
Compensability of event; partial causal relation (exacerbation of preexisting right knee degenerative joint presentment disputed/denied); temporary
total disability benefits; and, medical benefits.
a. Dollar value of the same:
$16,575.57 (Per "Amount of Compensation Paid to Date" Defendants'
Answer to Complaint, dated February 18, 2014.)
B. Disputes Resolved by Settlement (succinct bullet points):
Pursuant to the Notice of Hearing of record herein, dated March 5, 2015, being
all issues arising by reason of said industrial occurrences excepting only
prospective medical benefits together with the issue of the validity of Claimant's
group health insurer's (Blue Cross') rights of subrogation for medical costs paid for
Claimant's right TKA, which issue remains pending before the Commission.
C. Permanent Limitations/Restrictions:
Please see attached copy of the FCE report dated June 30, 2014, by Wright
Physical Therapy with clarification of findings by report dated February 4, 2015,
regarding which Claimant's orthopedic surgeon, R. Tyler McKee, expressed
concurrences. Defendants' IME physician, Dr. Brian Tallerico, advised that Mr.
Hartgrave presents without physical restrictions which make his continued
employment contraindicated, while not expressly advising of any physical
restrictions and/or limitations, by report dated April 17, 2014.

II. ATTORNEY FEES AND COSTS - PRIOR
Please find attached a copy of the May 12, 2014, correspondence to Mr.
Hartgrave from Ms. Scheiferstein, Claims Examiner, State Insurance Fund,
advising of Dr. Tallerico's assignment of additional impairment related to the 2012·
occurrence of 1% whole person. Upon review of the report of Dr. Tallerico
supporting that determination, counsel directed correspondence to Defendant's
attorney, Mr. Augustine, dated May 14, 2014, a copy of which is attached.
Thereby, upon behalf of Claimant counsel argued that Claimant was entitled to an
additional 3% whole person impairment related to the 2012 event, being an
additional 2% impairment over that conceded by the Fund. Upon receipt of that
correspondence the Fund forwarded the same to Dr. Tallerico for review and

Addendum to Attorney Memorandum re: Charles LeRoy Hartgrave - Page 1
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response, following which Dr. Tallerico authored his report of June 9, 2014,
advising that counsel was correct. A copy of such correspondence is attached.
Thereupon, Ms. Scheiferstein directed correspondence to counsel dated June 11,
2014, a copy of which is attached, conceding the correctness of counsel's position
which resulted in additional impairment benefits totaling $3,635.50, against which
fees of $908.88 were imposed.
Ill. ATTORNEY FEES AND COSTS - PROPOSED
D. What did Counsel do to "primarily or substantially" secure the fund from which fees
will be taken? (brief narrative)
As noted by Defendants' Answer to Complaint, regarding the 2009 event,
Defendants' "denied" Claimant's entitlement to benefits excess to those previously
paid. As noted by the proposed Modified Lump Sum Agreement, the consideration
paid for the same is as and for additional disputed impairment/disability as well as
lump sum consideration. Regarding the same, upon being retained by Claimant
counsel requested and reviewed Claimant's pertinent and relevant medical
records and, upon confirming the opinions of Claimant's providers of MMI, referred
Claimant for formal FCE to Wright Physical Therapy. Following the filing of the
Complaints of record herein, the parties proceeded with and through discovery
inclusive of Interrogatories and Requests for Production, together with appropriate
responses thereto. Further, Defendants took the deposition of Claimant, regarding
which counsel participated. Counsel further referred Claimant to Nancy Collins,
Ph.D., to obtain expert vocational opinion.
Defendants thereafter referred
Claimant to Vocational Consultant William Jordan. At Claimant's request, the
matter was set for hearing for September 23, 2015. In preparation of the same,
counsel fully prepared Claimant's Rule 10 Submission. The parties were able to
reach settlement in principal pursuant to the terms of the proposed Modified Lump
Sum Agreement upon September 10, 2015. Thereafter, upon being advised of the
proposed settlement, the Commission Referee, Mr. Michael E. Powers, conducted
a telephone conference with the parties upon September 14, 2015, and thereafter
issued the Order Vacating Hearing dated September 15, 2015. Counsel thereafter
submitted his correspondence to Referee Powers of September 21, 2015, which
further advised of the parties' agreement regarding the submission of the reserved
issue of the compensability of Claimant's right TKA to the extent of determining
Blue Cross's subrogation entitlement. A copy of that September 21, 2015,
correspondence is attached.
As means of further disclosure, should the subrogation claim of Blue Cross be
compensable, Blue Cross and counsel have entered into an agreement providing
for fees of 25% pre-hearing and 30% from and following hearing, together with
reimbursement of costs, subject to the approval of the Commission. Disclosure of
the same has been made by counsel to Claimant who has indicated his
concurrences therewith.

Addendum to Attorney Memorandum re: Charles LeRoy Hartgrave - Page 2
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IV. DISPUTED MEDICALS
Are there any disputed medical bills, responsibility for which is resolved by this
, settlement? If so, itemize and describe the treatment proposed for the same in the
table below:
Re: Subrogation
A. Related to March 13, 2013, left knee arthroplasty with chondroplasty: As
requested by Claimant's orthopedic surgeon, Dr. McKee, the surety authorized left
knee arthroplasty by correspondence dated October 13, 2012. During the surgical
procedure, Dr. McKee determined that Claimant also required the chondroplasty.
The surety then determined that that portion of the procedure had not been
authorized and adopted the position that the chondroplasty portion of the
procedure was not required by reason of Claimant's industrial events, but rather
by reason of pre-existing presentments. Counsel attaches a copy of the June 4,
2013, correspondence to counsel from Ms. Paula Adams, upon behalf of the Fund.
Counsel then exhausted his office's resources in establishing compensability of
the chon,droplasty portion of the procedure. During the period of the Fund's denial
of the chondroplasty portion of the procedure, the medical billings were submitted
to Claimant's group healthcare insurer, Blue Cross. Thereafter, the Fund had its
IME physician, Dr. Tallerico, review the issue. It was Dr. Tallerico's impression
that the chondroplasty portion of the procedure was related to the industrial events.
The Fund then "reversed" its earlier denial. During the interim, counsel and
Claimant's group health insurer, Blue Cross, had entered into an agreement
providing for fees to be paid from Blue Cross to counsel should counsel be
successful in having the Fund concede responsibility for the disputed medical
procedures. A copy of the confirmation of said agreement by Blue Cross's fax to
counsel of September 20, 2013, is attached. Thereafter, irrespective of demands
by counsel that the Fund retire the previously disputed medical billings by and
through his office, the Fund directly retired the same by payments to Claimant's
medical providers and/or Blue Cross. There are currently no account balances
regarding the previously disputed medical billings. Further, following payments by
the Fund, Blue Cross continues to have nominal potential subrogation claims,
remaining unpaid.
B. Relating to November 25, 2013, right TKA. As previously noted, the Fund denied
in total any responsibility for Claimant's right TKA. Regarding right knee
presentment, there are no known medical billings outstanding. Blue Cross paid
the total sum of $41,574.38. Claimant paid $1,927.19, pursuant to the terms and
conditions regarding deductibles and/or co-pays toward that procedure. While
denying the compensability of Claimant's right knee presentment, of note is the
fact that as part and parcel of the proposed Modified Lump Sum Agreement, the
Fund is paying consideration which specifically encompasses the $1,927.19
payment by Claimant. Please see "Disputed Medical Benefits" at page 8 thereof.
The potential Blue Cross subrogation interests regarding payments made by it is
the remaining issue to be litigated before the Commission regarding these claims.
C. Regarding Claimant's left hip: Claimant maintains that by reason of an occurrence
during one of his physical therapy sessions for his compensable left knee
presentment, he injured his left hip. The Fund denied the compensability of
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Claimant's left hip presentment. There are no outstanding medical balances or
billings related to Claimant's left hip. Blue Cross has a nominal subrogation claim,
remaining unpaid.
Summary:
Blue Cross' subrogation claim relating to the right TKA remains at issue before
the Commission. The total of Blue Cross' subrogation claims to be paid by
Claimant from the proceeds of the instant settlement is the sum of $631 .40.

Addendum to Attorney Memorandum re: Charles LeRoy Hartgrave - Page 4
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L. CLYEL BERRY, CHARTERED
ATTORNEY AND COUNSELOR AT LAW
P.O.BOX302
Twin Falls, ID 83303-0302
Telephone: 208/734-9962
Fax Number: 208/734-9963
Idaho&ateBarNo.1897

BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF IDAHO
CHARLES LEROY HARTGRAVE,
Claimant,
vs.

)
)
)
)

I.C. No. 2009-005461
I.C. No. 2012-022300

)
)

CITY OF TWIN FALLS,
Employer,
and

)
)
)
)
)

STATE INSURANCE FUND,
Surety,
Defendants.

_______________

)
)
)
)
)
)

STIPULATION FOR
CORRECTION/SUBSTITUTION
RE CLAIMANT'S EXHIBIT C.1.,
PAGE 63; AND, FOR
AUGMENTATION OF/TO
CLAIMANT'S EXHIBl:I G.
CJ

COME NOW the parties herein, each by and through {ijeir re'spective
(,)
··y

...-

counsel of record, and hereby stipulate that page 2 of Dr. Retmier's office dictation of
December 19, 2011, identified of record as Claimant's Exhibit E, C.1., at page 63, had
a transcriptional error, which has now been corrected by Dr. Retmier. Attached hereto
is page 2 of Dr. Retmier's December 19, 2011, office dictation whereupon Dr. Retmier
has corrected said error in handwriting, and initialed and dated said correction.
WHEREFORE, the parties hereby Stipulate and agree that the attached
corrected page 63 of Claimant's Exhibits should be substituted for page 63 of

Stipulation for Correction/Substitution re Claimant's Exhibit C.1., Page 63; and, for
Augmentation of/to Claimant's Exhibit G. - 1
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Claimant's Exhibits as currently filed with the Commission, thereby correcting said
transcriptional error.
FURTHER, the parties herein, each by and through their respective
counsel of record, do hereby stipulate that Claimant's Exhibit G. be augmented of
record, as follows: by the addition of Exhibit G.9., being the November 20, 2015
report of Brian Tallerico, 0.0., to Ms. Jodi Scheiferstein; Exhibit G.9.a., being
correspondence to Dr. Tallerico from Mr. Paul J. Augustine, dated November 3, 2015,
with attachments; and, Exhibit G.10., being the January 26, 2016, report of Brian
Tallerico, 0.0., to Ms. Scheiferstein. Attached hereto are the proposed additional
exhibits appropriately tabbed and numbered, together with an amended Claimant's
Rule Disclosure wherein said additional exhibits are identified and indexed.
DATED this _ _ day of February, 2016.

Paul J. Augustine
Counsel for Defendants
DATED t h i s ~ day of February, 20 6.

Stipulation for Correction/Substitution re Claimant's Exhibit C.1., Page 63; and, for
Augmentation of/to Claimant's Exhibit G. - 2
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;ro:

1-208-947-0014 From: Augustine Law Offices PLLC
;'4,,
. . ··..
. .. ·.
.

2016-02-03 18:32:25 (GMT)

Page 3 of 3

.[,. CLYEL BERRV

. PAGE

03108

Claimant's Exhibits as currently filed with the G.ommiS$iOn, therl':by cgrreotfng .sai~

tran!i~rlptiqn.al.•erior.

fWRTHJ;R, th~ parties herein, eai::h

Qy and through their respective

coyn$~l of r~corct, do hQr$PY stipulate that Cl~im~n.ee .ExhibiLG. be au&,Vmented of
rec9rd, as Jo!h::iw~; by the <adcntion of :Exhibit G.9., being th.e November 20. 2.015

report

of !3rkm T~ileiico, 0,:0,, to Ms.

Jo.di $cheif~rstein; Exhibit G.9.a., being

correspqndence to Ori TaJle~ioo f(Qlrl Mr, Paul J. Augustine., dated November 3, 2015 1
viiith attachment~; ~nd, l;~hibJt G.10.; t,eingJhe J&1nµary 26, 201'€3:i report of Brian
T~ll~ricot 0;0., to Ms. ·Scheiferst~in, Atta(#l~d her~to ~re thf) proposed al'.iditio11al
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Rule rnsclosure wherein said additional exhibits are identified aotj indexed.
·ff,.

DATEDthls _2_ctayoffebru~:U)\ 2{)16~

DATEDthis_daypfFe;t>n,1~ry, 2016;

L Clye!B~r,-y
Counse,.I for Ql~imant

StipuJationJor Cor~i::tkm/St.ibsstitution re{.: laimant's Exhl1;)it.C:;1., .Page $:3; a.mi, fQr.
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.· . . .. . .. . . .

.
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,

IC 2009-005461
2012-022300

Claimant,
V.

FINDINGS OF FACT,
CONCLUSION OF LAW,
AND RECOMMENDATION

CITY OF TWIN FALLS,
Employer,
and
STATE INSURAl.JCE FUND,
Surety,
Defendants.

INTRODUCTION
Pursuant ,rn Idaho Code §72-506, the Idaho Industrial Commission assigned the
above referenced matter to Referee Michael E. Powers.

Claimant is represented by

L. Clyel Berry of Twin Falls. Defendants are represented by Paul J. Augustine of Boise.
In lieu of a hearing, the parties stipulated to having this matter decided on the record.
The parties took two depositions and submitted briefs.

This matter came under

advisement on May 17, 2016 and is now ready for decision.

ISSUE
The sole issue to be decided is whether Claimant's right total knee arthroplasty
(TKA) is compensable.

FINDINGS OF IACT, CONCLUSION OF LAW, AND RECOMMENDATION -1
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CONTENTIONS OF THE PARTIES
Claimant contends that the need for his right knee 1 TKA was hastened by a change
in his gait following two industrial accidents and surgeries to his left knee.

Because

Claimant was in a non-weight bearing status and on crutches for his last left knee injury,
he was forced to bear a greater load on his right knee that created unbearable pain that
was previously mostly asymptomatic. Claimant's right knee TKA was required due to this
increase in pain.
Defendams counter that the medical evidence does not support Claimant's position
in that Claimant did not complain of any pain in his right knee until three months after
his full-duty release from his March 13, 2013 left knee surgery. Further, as Claimant can
identify no accident involving his right knee, Nelson prevents recovery.

Moreover,

Claimant was a candidate for a right TKA before either of the accidents involving his left
knee injuries/surgeries. Finally, Claimant never informed Defendants of his TKA until he
answered discovery in March of 2014 and never made a claim for income or disability
payments, and a Lump Sum Settlement Agreement limits the issue to whether Blue Cross
has a subrogation interest in the medical expenses it paid for Claimant's TKA.
EVIDENCE CONSIDERED
The record in this matter consists of the following:
1.

Joint Exhibits (JE) A, B, C, G, I, 0, P, and R (Claimant's May 20, 2015

deposition transcript).
2.

Deposition transcript of Brian D. Tallerico, D.O., taken by Defendants on

March 17, 2016.
3.

Deposition transcript of R. Tyler McKee, D.O., taken by Claimant on

March 31, 2016.
1

It is undisputed that Claimant's right knee was severely arthritic at the time of his left
knee injuries.

FINDINGS OF FACT, CONCLUSION OF LAW, AND RECOMMENDATION - 2
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All pending objections made during the course of taking the above-mentioned
depositions are overruled, with the exception of Claimant's objection at pages 21-22 of
Dr. McKee's deposition regarding the use m cross-examination of a medical record
previously withdrawn by stipulation, which is sustained, and any testimony by
Dr. McKee regarding that withdrawn exhibit is stricken.
After having considered all the above evidence and the briefs of the parties, the
Referee submits the following findings of fact and conclusion of law for review by the
Commission.
FINDINGS OF FACT

I.

Cla.imant is 61 years of age and residing in the Magic Valley. He graduated

from Murtaugh High School in 1973.
2.

Claimant spent 38 years as an employee of the Twin Falls Street

Department.
Previous accideuts/inj uries

3.

In the first grade, Claimant broke his right leg.

4.

Wbile in high school, Claimant injured his right knee resulting m a

meniscectomy. He healed without residuals.
5.

Claimant testified that the only medical treatment he received between the

above and 2009 was for right shoulder pain, heartburn, and asthma. Claimant testified
that before 2009, his right knee:

" ... was in pretty good shape." Claimant's Depa.,

p. 33. However, he would take an over-the-counter pain medication on occasion if he
"overdid it."

FINDINGS OF FACT, CONCLUSION OF LAW, AND RECOMMENDATION - 3

43

6.

On February 3, 2009, Claimant stepped on a piece of uneven asphalt and

injured his left knee.

He eventually came under the care of R. Tyler McKee who

performed arthroscopic surgery on Claimant's left knee on May 6, 2009.

Shortly

thereafter, Claimant was returned to light, then full-duty work, although Claimant
continued to have pain issues with his left knee.
7.

Claimant suffered another injury to his left knee on August 23, 2012 when

he slipped off of the bottom step of a water truck. Dr. McKee again treated Claimant and
brought him to arthroscopic surgery on March 13, 2013.

Claimant was non-weight

bearing on the ldt and on crutches for approximately 6 weeks post-surgery.

He was

placed on sedentary duty until he was declared at MMI on August 9, 2013.
8.

Ori November 8, 2013, Claimant again presented to Dr. McKee, this time

complaining of bilateral knee pain. Dr. McKee performed a right TKA on November 25,
2013. The gravamen of this claim is whether the need for Claimant's right TKA is a
compensable consequence of either one or both of Claimant's left knee injuries/surgeries.
The medical evidence
Brian D. Tallerico, D.O.
9.

Defendant State Insurance Fund retained Dr. Tallerico to perform IMEs on

Claimant's left knee. Dr. Tallerico lives and practices in Star Valley, Wyoming, a town
of about 1200 residents. He is an orthopedic surgeon who conducts IMEs for OMAC.2
He is fellowship trained in knee replacement and reconstruction.

He performs

approximately 60-75 knee surgeries per year.
10.

Dr. Tallerico first saw Claimant on December 16, 2010 at which time he

reviewed pertineat medical records, interviewed and examined Claimant, and prepared a
report (JE G). Although Claimant's right knee was not the subject of Dr. Tallerico' s IME,
2

According to Dr. Tallerico, he performs between 120 to 150 IMEs a year, of which
about 10% are for Claimants.
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Claimant did inform Dr. Tallerico that he has had ongoing symptoms, including swelling,
with his right knee since his open meniscectomy in the early 1970s.

Dr. Tallerico

testified that patients undergoing an open meniscectomy have a 100% chance of
developing bone spurs, flattening of the joint, and loss of joint space.
11.

After reviewing diagnostic films of Claimant's left and right knees,

Dr. Tallerico opined: "I felt that it (right knee) was actually in much worse shape than
his left knee at the time, with significant lateral compartment collapse and loss of
cartilage interval " Dr. Tallerico Dep., p. 11. He believed Claimant was a candidate for a
right knee TKA , t that time.
12.

Chimant again saw Dr. Tallerico in August 2011, at which time he

diagnosed Claimant with bilateral restricted range of motion, right worse than left,
bilateral degenerative joint disease unrelated to his left knee industrial injury and not
aggravated by it.
13.

Claimant next saw Dr. Tallerico in November 2015, at which time Claimant

made no specific right knee complaints and did not mention any need for a right knee
TKA. Dr. Talle1 ico noted that Claimant had undergone a repeat left knee surgery by
Dr. McKee in 2013 that (if Dr. Tallerico had done the surgery) would have required four
weeks of "prote~ted weight bearing" on the left, meaning that he would have been
bearing that weight on the right in order to ambulate.

If a patient was experiencing

difficulties with that switch to the right, one would expect complaints of pain within
several days. Dr. Tallerico reviewed Dr. McKee's records between March and November
2013 when Claimant was non-weight bearing and thereafter, and found no complaints
made by Claimant concerning his right knee, nor did he mention to Dr. Tallerico that he
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was about to get a right knee TKA.

Dr. Tallerico, based on bilateral knee MRis ordered

by Dr. McKee in November 2013 that showed end-stage osteoarthritis in Claimant's right
knee, testified that:

"My opinion was that nothing related to the left knee claims or

injuries would have hastened or accelerated the need for a total knee arthroplasty on the
right." Dr. Tallerico Dep., p. 22. However, Dr. Tallerico might change his mind if there
was documentation that Claimant began complaining of right knee pain shortly after his
second left knee surgery and while he was non-weight bearing.
14.

Dr. Tallerico generally agrees with Dr. McKee's opinion that Claimant

would have required a right TKA regardless of the industrial injuries to his left knee.
Dr. Tallerico disc1grees with Dr. McKee that injuries to Claimant's left knee aggravated
or accelerated his right knee pain and the need for his right TKA.
15.

On cross-examination, Dr. Tallerico testified that Claimant was an honest

person and that if he told him something, he would believe it. However, he admitted that
he had not reviewed Claimant's deposition testimony or his Answers to Interrogatories
regarding when Claimant may have complained of right knee issues. Dr. Tallerico
reiterated that the purpose of his various visits with Claimant focused on his left knee
problems; not his right knee, although he would examine his right knee to some extent

01;1

each of those visits. Dr. Tallerico testified that the decision regarding proceeding with a
TKA is "pain driven."
16.

Dr. Tallerico opined as follows regarding the affect of limping favoring one

side over the other:
Q. (By Mr. Berry): Is it your testimony that a prolonged limp on
one lowe1 extremity would not affect the equilibrium or the flow of the
motion with regards to the opposing knee?
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A.
When you limp, it affects, obviously, the mechanics of the
involved extremity. However, I believe the question at hand is: Does it
impact thf' contralateral or opposite extremity to any significant degree?
As I said, that gets thrown around a lot and discussed a lot,
especially in the area of workers' compensation. However, I don't put a lot
of stock in that.
I think, if we are talking about amputations, on one hand, that that
increases forces across the joints above and proximal to. That's well
documented in orthopedic and biomechanical studies.
As far as a limp on the left causing a worsening of arthritis in the
knee or at,kle or hip on the right? No.
Dr. Tallerico Dep., p. 46.
17.

Dr Tallerico opined that while a limp on the surgical side may have an

affect on the non -surgical side, corresponding symptomatology should develop within the
time frame of non-weight bearing on the surgical side. However, he does not believe that
a disruption in the normal range of motion of the non-surgical knee would result in an
acceleration of degenerative joint disease. Dr. Tallerico testified that it was coincidental
that Claimant's 1ight knee became symptomatic during the non-weight bearing phase of
his second left knee surgery and, due to the natural progression of his underlying
degenerative disl: disease, he would have had to have a right knee TKA at some point in
any event.
R. Tyler McKee, D.O.
18.

Dr. McKee is a board certified orthopedic surgeon who practices in Twin

Falls. Approximately 50% of his clinical practice is comprised of knee injuries. He first
saw Claimant on March 9, 2009 following his February 3, 2009 left knee injury.
Bilateral knee films revealed that Claimant had severe osteoarthritis in his right knee but
Claimant did no·, want treatment for his right knee at that time because it did not hurt.
Dr. McKee performed left knee arthroscopic surgery on May 6, 2009 and, although
FINDINGS OF FACT, CONCLUSION OF LAW, AND RECOMMENDATION - 7

47

Claimant was still experiencing swelling and popping, and some limping on the left, he
released him to rdurn to work on November 16, 2009.
19.

Claimant next saw Dr. McKee on October 2, 2012 following his August 23,

2012 left knee re-injury. Bilateral knee films continued to show right knee osteoarthritis
but Claimant had no right knee symptoms at that time. On March 13, 2013, Dr. McKee
operated on Claimant's left knee arthroscopically. Claimant was non-weight bearing with
crutches on the left until April 23, 2013. Claimant continued to complain of left knee
symptoms and continued to limp on the left. Dr. McKee released Claimant to return to
work on August'), 2013.
20.

Claimant returned to Dr. McKee on November 8, 2013 complaining of

bilateral knee pa1n. He informed Dr. McKee that his right knee was getting worse and he
noted that Claim:mt was limping, favoring both lower extremities, something Dr. McKee
had not seen before. Claimant had never complained of his right knee being symptomatic
to Dr McKee before November 8. Dr. McKee diagnosed right knee degenerative joint
disease and performed a right knee TKA on November 25, 2013.
21.

In a July 29, 2014 letter responsive to Claimant's counsel's inquiries,

Dr. McKee indicated that Claimant would have had to have a right TKA at some point in
time regardless of the two injuries and surgeries involving Claimant's left knee.
22.

In another letter responsive to Claimant's counsel's further inquiries dated

August 28, 2015, Dr. McKee responded to this specific question:
Whether, upon your perspective as Mr. Hartgrave's primary
orthopedic surgeon since February 3, 2009, through current date, you
believe it to be probable that Mr. Hartgrave's need for a right total knee
arthroplas y was accelerated to a point in time earlier than otherwise
anticipate, I had the industrial left knee injuries not have occurred,
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specifically to encompass Mr. Hartgrave' s change in gait status post the
two left knee surgeries.
23.

Dr. McKee's response:

I r:ecall meeting Mr. Hartgrave in 2009 and commenting on his
severe right-sided arthritis and that he told me at that point that he did not
have pain and did not want to proceed with total knee arthroplasty at that
time because of that reason. I do not recall addressing his right knee pain
at all, until late 2013. At that point his knee was significantly more painful
and he elected to proceed with right total knee arthroplasty. What I am
trying to say is that I feel his industrial injuries caused an aggravation of
his right knee pain. Had there not been worsening symptoms we would not
have proceeded with total knee arthroplasty. Therefore, yes. I believe that
his indust·ial injuries moved up his need for total knee arthroplasty on the
right.
CE-3, p. 332hhh.
24.

At ,his deposition, Dr. McKee confirmed the above opinion and added that

Claimant's gait alteration due to his left knee surgery would also affect the weight
bearing on his right knee.

While Claimant's right knee was "bone on bone" from the

time Dr. McKee first saw him, he was, nonetheless, mostly asymptomatic and did not
want his right knee treated. It was the increase in his right knee pain from having to bear
more weight on his right knee due to his left knee surgery and subsequent non-weight
bearing status on the left that caused Claimant to change his mind about having a right
TKA.

Even with "bad" films, if a patient is not symptomatic, Dr. McKee would not

recommend a TKA.
25.

Urider cross-examination, Dr. McKee stated that he was unaware that

Claimant had testified that while he was on crutches for six weeks post his last left knee
surgery his right knee was extremely painful. Dr. McKee conceded that there was no
mention in his records of Claimant complaining of right knee pain of any degree while he
was on crutches. Further, Dr. McKee testified that Claimant was not complaining of right
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knee pain, at leal'.t according to his records, at the time Claimant was released to return to
work following }1is last left knee surgery. Dr. McKee was unaware that Claimant was
complaining of right knee difficulties upon his return to work in getting in and out of his
truck and activiTies of daily living in general.
aggravated Claimant's right knee pain.

He does not know if such activities

Dr. McKee would have expected Claimant to

complain of right knee pain of such severity that it caused his need for a TKA during the
six week period that he was on crutches rather than waiting some eight months to finally
complain to him.

However, over defense counsel's objection regarding speculation,

Dr. McKee testilied that Claimant may well have thought that after he stopped using
crutches his righ: knee would get better so there was no need to complain during that time
period.
DISCUSSION AND FURTHER FINDINGS
The permanent aggravation of a pre-existing condition or disease is compensable.

Bowman v. Twin Falls Construction Company, Inc., 99 Idaho 312, 581 P.2d 770 (1978).
"The fact that \Vynn's spine may have been weak and predisposed him to a ruptured disc
does not prevent an award since our compensation law does not limit awards to workmen
[or women] who, prior to injury, were in sound condition and perfect health. Rather, an
employer takes an employee as he [or she] finds him [or her].

Wynn v. JR. Simplot

Company, 105 Idaho 102,104,666 P.2d 629,631 (1983).
However, to be compensable, the aggravation of a pre-existing condition or
disease, whether asymptomatic or not, must be by an accident. See, Nelson v. Ponsness-

Warren Idgas Enterprises, 126 Idaho 129, 879 P.2d 592 (1994), and its progeny.
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An accident is defined as an unexpected, undesigned, and unlooked for mishap, or
untoward event, connected with the industry in which it occurs, and which can be
reasonably located as to time when and place where it occurred, causing an injury. Idaho
Code § 72-102(17)(b).
26.

The Referee finds that Claimant's use of crutches and otherwise assuming

more of a load on his right knee during the period that he was non-weight bearing on his
left side following his May 6, 2009 left knee surgery was not an accident, regardless of
whether that activity accelerated the need for his TKA or not. There is no dispute that
Claimant's pre-e-dsting "bone on bone" osteoarthritis constituted a pre-existing disease.
None of the act;vities described by Claimant or contained within the medical records
constitute an "accident" per statute. Being on crutches for a period of time and returning
to work for three or so months after being off his crutches does not equate to an
"unexpected, undesigned, and unlooked for mishap, or untoward event . . . reasonably
located as to time and place ... " nor does Claimant proffer any argument to the contrary.
27.

Th;~ Referee is constrained to find, under Nelson, et.al., that Claimant has

failed to prove h; s right TKA is compensable.
CONCLUSION OF LAW

Claimant has failed to prove his right TKA is compensable.
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RECOMMENDATION

Based upon

the

foregoing

Findings

of Fact,

Conclusion of Law,

and

Recommendation, the Referee recommends that the Commission adopt such findings and
conclusion as its own and issue an appropriate final order.
DATED this

J_ t;:f.%.ay of July,

2016.
INDUSTRIAL COMMISSION

71M, vfA-tuJ-f:J?~ rMichael E. Powers, Referee

CERTIFICATE OF SERVICE

I hereby ce1iify that on the _ _ _ day of _ _ _ _ _, 2016, a true and correct copy of
the foregoing FINDINGS OF FACT, CONCLUSION OF LAW, AND RECOMMENDATION
was served by regular United States Mail upon each of the following:
L CL YEL BERRY
POBOX302
TWIN FALLS ID 83303
PAUL J AUGUSTINE
PO BOX 1521
BOISE ID 83701

ge
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,
Claimant,

IC 2009-005461
2012-022300

V.

FINDINGS OF FACT,
CONCLUSION OF LAW,
AND ORDER

CITY OF TWIN FALLS,
Employer,
and

IL

STATE INSURANCE FUND,
Surety,

COMMISSION

Defendants.

INTRODUCTION
Pursuant to Idaho Code §72-506, the Idaho Industrial Commission assigned the
above referenced matter to Referee Michael E. Powers.

Claimant is represented by

L. Clyel Berry of Twin Falls. Defendants are represented by Paul J. Augustine of Boise.

In lieu of a hearing, the parties stipulated to having this matter decided on the record.
The parties took two depositions and submitted briefs.

This matter came under

advisement on May 17, 2016. The Commission has reviewed the proposed decision, and
agrees with the result. However, the Commission concludes that a different treatment of
the issue of causation is warranted, and therefore substitutes this decision for that
proposed by the Referee.
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ISSUE
The sole issue to be decided is whether Claimant's right total knee arthroplasty
(TKA) is compensable.
CONTENTIONS OF THE PARTIES
Claimant contends that the need for his right knee 1 TKA was hastened by a change
in his gait following two industrial accidents and surgeries to his left knee.

Because

Claimant was in a non-weight bearing status and on crutches for his last left knee injury,
he was forced to bear a greater load on his right knee that created unbearable pain that
was previously mostly asymptomatic. Claimant's right knee TKA was required due to this

.

.

.

mcrease m pam.
Defendants counter that the medical evidence does not support Claimant's position
in that Claimant did not complain of any pain in his right knee until three months after
his full-duty release from his March 13, 2013 left knee surgery. Further, as Claimant can
identify no accident involving his right knee, Nelson prevents recovery.

Moreover,

Claimant was a candidate for a right TKA before either of the accidents involving his left
knee injuries/surgeries. Finally, Claimant never informed Defendants of his TKA until he
answered discovery in March of 2014 and never made a claim for income or disability
payments, and a Lump Sum Settlement Agreement limits the issue to whether Blue Cross
has a subrogation interest in the medical expenses it paid for Claimant's TKA.
EVIDENCE CONSIDERED
The record in this matter consists of the following:
1.

Joint Exhibits (JE) A, B, C, G, I, 0, P, and R (Claimant's May 20, 2015

deposition transcript).

1

It is undisputed that Claimant's right knee was severely arthritic at the time of his left
knee injuries.
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2.

Deposition transcript of Brian D. Tallerico, D.O., taken by Defendants on

March 17, 2016.
3.

Deposition transcript of R. Tyler McKee, D.O., taken by Claimant on

March 31, 2016.
All pending objections made during the course of taking the above-mentioned
depositions are overruled, with the exception of Claimant's objection at pages 21-22 of
Dr. McKee's deposition regarding the use m cross-examination of a medical record
previously withdrawn by stipulation, which 1s sustained, and any testimony by
Dr. McKee regarding that withdrawn exhibit is stricken.

FINDINGS OF FACT
1.

Claimant is 61 years of age and residing in the Magic Valley. He graduated

from Murtaugh High School in 1973.
2.

Claimant spent 3 8 years as an employee of the Twin Falls Street

Department.
Previous accidents/injuries

3.

In the first grade, Claimant broke his right leg.

4.

While in high school, Claimant injured his right knee resulting m a

meniscectomy. He healed without residuals.
5.

Claimant testified that the only medical treatment he received between the

above and 2009 was for right shoulder pain, heartburn, and asthma. Claimant testified
that before 2009, his right knee:

" ... was in pretty good shape." Claimant's Depo.,

p. 33. However, he would take an over-the-counter pain medication on occasion if he
"overdid it."
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6.

On February 3, 2009, Claimant stepped on a piece of uneven asphalt and

injured his left knee.

He eventually came under the care of R. Tyler McKee who

performed arthroscopic surgery on Claimant's left knee on May 6, 2009.

Shortly

thereafter, Claimant was returned to light, then full-duty work, although Claimant
continued to have pain issues with his left knee.
7.

Claimant suffered another injury to his left knee on August 23, 2012 when

he slipped off of the bottom step of a water truck. Dr. McKee again treated Claimant and
brought him to arthroscopic surgery on March 13, 2013.

Claimant was non-weight

bearing on the left and on crutches for approximately 6 weeks post-surgery.

He was

placed on sedentary duty until he was declared at MMI on August 9, 2013.
8.

On November 8, 2013, Claimant again presented to Dr. McKee, this time

complaining of bilateral knee pain. Dr. McKee performed a right TKA on November 25,
2013. The gravamen of this claim is whether the need for Claimant's right TKA is a
compensable consequence of either one or both of Claimant's left knee injuries/surgeries.
The medical evidence

Brian D. Tallerico, D.O.
9.

Defendant State Insurance Fund retained Dr. Tallerico to perform IMEs on

Claimant's left knee. Dr. Tallerico lives and practices in Star Valley, Wyoming, a town
of about 1200 residents. He is an orthopedic surgeon who conducts IMEs for OMAC. 2
He is fellowship trained in knee replacement and reconstruction.

He performs

approximately 60- 75 knee surgeries per year.
10.

Dr. Tallerico first saw Claimant on December 16, 2010 at which time he

reviewed pertinent medical records, interviewed and examined Claimant, and prepared a
report (JE G). Although Claimant's right knee was not the subject of Dr. Tallerico's IME,
2

According to Dr. Tallerico, he performs between 120 to 150 IMEs a year, of which
about 10% are for Claimants.
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Claimant did inform Dr. Tallerico that he has had ongoing symptoms, including swelling,
with his right knee since his open meniscectomy in the early 1970s.

Dr. Tallerico

testified that patients undergoing an open meniscectomy have a 100% chance of
developing bone spurs, flattening of the joint, and loss of joint space.
11.

After reviewing diagnostic films of Claimant's left and right knees,

Dr. Tallerico opined: "I felt that it (right knee) was actually in much worse shape than
his left knee at the time, with significant lateral compartment collapse and loss of
cartilage interval." Dr. Tallerico Dep., p. 11. He believed Claimant was a candidate for a
right knee TKA at that time.
12.

Claimant again saw Dr. Tallerico in August 2011, at which time he

diagnosed Claimant with bilateral restricted range of motion, right worse than left,
bilateral degenerative joint disease unrelated to his left knee industrial injury and not
aggravated by it.
13.

Claimant next saw Dr. Tallerico in November 2015, at which time Claimant

made no specific right knee complaints and did not mention any need for a right knee
TKA. Dr. Tallerico noted that Claimant had undergone a repeat left knee surgery by
Dr. McKee in 2013 that (if Dr. Tallerico had done the surgery) would have required four
weeks of "protected weight bearing" on the left, meaning that he would have been
bearing that weight on the right in order to ambulate.

If a patient was experiencing

difficulties with that switch to the right, one would expect complaints of pain within
several days. Dr. Tallerico reviewed Dr. McKee's records between March and November
2013 when Claimant was non-weight bearing and thereafter, and found no complaints
made by Claimant concerning his right knee, nor did he mention to Dr. Tallerico that he
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was about to get a right knee TKA.

Dr. Tallerico, based on bilateral knee MRis ordered

by Dr. McKee in November 2013 that showed end-stage osteoarthritis in Claimant's right
knee, testified that:

"My opinion was that nothing related to the left knee claims or

injuries would have hastened or accelerated the need for a total knee arthroplasty on the
right." Dr. Tallerico Dep., p. 22. However, Dr. Tallerico might change his mind if there
was documentation that Claimant began complaining of right knee pain shortly after his
second left knee surgery and while he was non-weight bearing.
14.

Dr. Tallerico generally agrees with Dr. McKee's opm10n that Claimant

would have required a right TKA regardless of the industrial injuries to his left knee.
Dr. Tallerico disagrees with Dr. McKee that injuries to Claimant's left knee aggravated
or accelerated his right knee pain and the need for his right TKA.
15.

On cross-examination, Dr. Tallerico testified that Claimant was an honest

person and that if he told him something, he would believe it. However, he admitted that
he had not reviewed Claimant's deposition testimony or his Answers to Interrogatories
regarding when Claimant may have complained of right knee issues. Dr. Tallerico
reiterated that the purpose of his various visits with Claimant focused on his left knee
problems; not his right knee, although he would examine his right knee to some extent on
each of those visits. Dr. Tallerico testified that the decision regarding proceeding with a
TKA is "pain driven."
16.

Dr. Tallerico opined as follows regarding the affect of limping favoring one

side over the other:
Q. (By Mr. Berry): Is it your testimony that a prolonged limp on
one lower extremity would not affect the equilibrium or the flow of the
motion with regards to the opposing knee?
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A.
When you limp, it affects, obviously, the mechanics of the
involved extremity. However, I believe the question at hand is: Does it
impact the contralateral or opposite extremity to any significant degree?
As I said, that gets thrown around a lot and discussed a lot,
especially in the area of workers' compensation. However, I don't put a lot
of stock in that.
I think, if we are talking about amputations, on one hand, that that
increases forces across the joints above and proximal to. That's well
documented in orthopedic and biomechanical studies.
As far as a limp on the left causing a worsening of arthritis in the
knee or ankle or hip on the right? No.
Dr. Tallerico Dep., p. 46.
17.

Dr. Tallerico opined that while a limp on the surgical side may have an

affect on the non-surgical side, corresponding symptomatology should develop within the
time frame of non-weight bearing on the surgical side. However, he does not believe that
a disruption in the normal range of motion of the non-surgical knee would result in an
acceleration of degenerative joint disease. Dr. Tallerico testified that it was coincidental
that Claimant's right knee became symptomatic during the non-weight bearing phase of
his second left knee surgery and, due to the natural progression of his underlying
degenerative disk disease, he would have had to have a right knee TKA at some point in
any event.
R. Tyler McKee, D.O.
18.

Dr. McKee is a board certified orthopedic surgeon who practices in Twin

Falls. Approximately 50% of his clinical practice is comprised of knee injuries. He first
saw Claimant on March 9, 2009 following his February 3, 2009 left knee injury.
Bilateral knee films revealed that Claimant had severe osteoarthritis in his right knee but
Claimant did not want treatment for his right knee at that time because it did not hurt.
Dr. McKee performed left knee arthroscopic surgery on May 6, 2009 and, although
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Claimant was still experiencing swelling and popping, and some limping on the left, he
released him to return to work on November 16, 2009.
19.

Claimant next saw Dr. McKee on October 2, 2012 following his August 23,

2012 left knee re-injury. Bilateral knee films continued to show right knee osteoarthritis
but Claimant had no right knee symptoms at that time. On March 13, 2013, Dr. McKee
operated on Claimant's left knee arthroscopically. Claimant was non-weight bearing with
crutches on the left until April 23, 2013. Claimant continued to complain of left knee
symptoms and continued to limp on the left. Dr. McKee released Claimant to return to
work on August 9, 2013.
20.

Claimant returned to Dr. McKee on November 8, 2013 complaining of

, bilateral knee pain. He informed Dr. McKee that his right knee was getting worse and he
noted that Claimant was limping, favoring both lower extremities, something Dr. McKee
had not seen before. Claimant had never complained of his right knee being symptomatic
to Dr McKee before November 8. Dr. McKee diagnosed right knee degenerative joint
disease and performed a right knee TKA on November 25, 2013.
21.

In a July 29, 2014 letter responsive to Claimant's counsel's inquiries,

Dr. McKee indicated that Claimant would have had to have a right TKA at some point in
time regardless of the two injuries and surgeries involving Claimant's left knee.
22.

In another letter responsive to Claimant's counsel's further inquiries dated

August 28, 2015, Dr. McKee responded to this specific question:
Whether, upon your perspective as Mr. Hartgrave's primary
orthopedic surgeon since February 3, 2009, through current date, you
believe it to be probable that Mr. Hartgrave's need for a right total knee
arthroplasty was accelerated to a point in time earlier than otherwise
anticipated had the industrial left knee injuries not have occurred,
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specifically to encompass Mr. Hartgrave' s change m gait status post the
two left knee surgeries.
23.

Dr. McKee's response:

I recall meeting Mr. Hartgrave in 2009 and commenting on his
severe right-sided arthritis and that he told me at that point that he did not
have pain and did not want to proceed with total knee arthroplasty at that
time because of that reason. I do not recall addressing his right knee pain
at all, until late 2013. At that point his knee was significantly more painful
and he elected to proceed with right total knee arthroplasty. What I am
trying to say is that I feel his industrial injuries caused an aggravation of
his right knee pain. Had there not been worsening symptoms we would not
have proceeded with total knee arthroplasty. Therefore, yes. I believe that
his industrial injuries moved up his need for total knee arthroplasty on the
right.
CE-3, p. 332hhh.
24.

At his deposition, Dr. McKee confirmed the above opinion and added that

Claimant's gait alteration due to his left knee surgery would also affect the weight
bearing on his right knee.

While Claimant's right knee was "bone on bone" from the

time Dr. McKee first saw him, he was, nonetheless, mostly asymptomatic and did not
want his right knee treated. It was the increase in his right knee pain from having to bear
more weight on his right knee due to his left knee surgery and subsequent non-weight
bearing status on the left that caused Claimant to change his mind about having a right
TKA.

Even with "bad" films, if a patient is not symptomatic, Dr. McKee would not

recommend a TKA.
25.

Under cross-examination, Dr. McKee stated that he was unaware that

Claimant had testified that while he was on crutches for six weeks post his last left knee
surgery his right knee was extremely painful. Dr. McKee conceded that there was no
mention in his records of Claimant complaining of right knee pain of any degree while he
was on crutches. Further, Dr. McKee testified that Claimant was not complaining of right
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knee pain, at least according to his records, at the time Claimant was released to return to
work following his last left knee surgery. Dr. McKee was unaware that Claimant was
complaining of right knee difficulties upon his return to work in getting in and out of his
truck and activities of daily living in general.
aggravated Claimant's right knee pain.

He does not know if such activities

Dr. McKee would have expected Claimant to

complain of right knee pain of such severity that it caused his need for a TKA during the
six week period that he was on crutches rather than waiting some eight months to finally
complain to him.

However, over defense counsel's objection regarding speculation,

Dr. McKee testified that Claimant may well have thought that after he stopped using
crutches his right knee would get better so there was no need to complain during that time
period.
DISCUSSION AND FURTHER FINDINGS
26.

The parties agree that Claimant's right knee was not injured directly in an

industrial accident. However, the permanent aggravation of a pre-existing condition or
disease is compensable. Bowman v. Twin Falls Construction Company, Inc., 99 Idaho
312, 581 P.2d 770 (1978).
2 7. Here, the argument is that Claimant's pre-existing right knee condition was
aggravated by the industrial accident by this path: Claimant suffered a left knee injury
which required surgery. During his convalescence, Claimant was required to use crutches
and this use of crutches caused a gait alteration which aggravated his right knee
condition. If this causal chain finds support in the medical record, Claimant's right knee
injury would be compensable pursuant to the "compensable consequences" doctrine.
When a primary injury (the left knee) is shown to have arisen out of and in the course of
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employment, every natural consequence that flows from that injury (the right knee) is
itself compensable.

Lex K. Larson, Larson Workers' Compensation § 10.01 (Matthew

Bender, Rev. Ed.)

The Industrial Commission has recognized the compensable

consequences doctrine in prior cases. See for example: Castaneda v. Idaho Home Health,
Inc., 1999 IIC 0538 (July 1999); Martinez v. Minidoka Memorial Hospital, 1999 IIC 0262
(February 1999); and, Offer v. Clearwater Forest Industries, 2000 IIC 0956 (October
2000).
28.

Claimant relies on the deposition of Dr. McKee to support his position.

According to Dr. McKee, the need for Claimant's right knee TKA occurred earlier than it
would have due to aggravation to the knee from being on crutches. Dr. McKee Dep., p.
12. Dr. McKee opined that the altered gait from Claimant's left knee injuries/surgeries
' would affect the weight-bearing load on the right knee which in turn could aggravate an
already damaged joint. Dr. McKee Dep., p. 13.
29.

However, while Dr. McKee felt that Claimant's pre-existing right knee

condition was probably aggravated by Claimant's left knee industrial injuries, he
acknowledged that he had no knowledge of Claimant's right knee pain until several
months after it allegedly became symptomatic, he never actually discussed with Claimant
how or why the right knee became symptomatic, and that if Claimant had made any
mention of right knee pain, he would have documented it given his pre-existing right
knee condition. Dr. McKee Dep., pp. 15-20.
30. According to Claimant's medical records, Claimant had left knee surgery on
March 13, 2013. He was then ordered to be non-weight bearing on his left knee with the
use of crutches for 6 weeks, through April 23, 2013. Claimant was still complaining of
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left knee pain through August 2013 but made no mention of any right knee pain during
that time. The first time Claimant mentioned right knee pain was November 8, 2013. Dr.
McKee Dep., p. 20.

Dr. McKee acknowledged that he would have expected any pain

resulting from the non-weight bearing status of his left knee to occur within the 6 week
period that he was on crutches. Dr. McKee Dep., pp. 26-27.
31. Dr. Tallerico agreed that the timing of Claimant's pain complaints are suspect
and that he would have expected any aggravation of the right knee due to the crutches to
have occurred while Claimant was on crutches.

Dr. Tallerico Dep., p. 16. Although

Claimant now asserts that he was in pain during that time and just did not mention it,
there is absolutely nothing in the medical records to support his claim. Further, Dr.
Tallerico, who specializes in knees, testified that there is absolutely nothing in orthopedic
literature that shows a relationship between end-state arthritis being aggravated, or being
caused undue or excessive pressure, by an injury to the contralateral side. Dr. Tallerico
Dep., p. 21. Nor is he aware of any medical literature to support the theory that loss of
normal motion can accelerate degenerative joint disease.

Dr. Tallerico Dep., p. 50.

According to Dr. Tallerico, it was clearly the expected progression of the pre-existing
disease, not the industrial accident to the other knee, that led to Claimant's need for a
right knee TKA. The timing was merely coincidental. Dr. Tallerico Dep., p. 55.
32. The medical evidence does not support the conclusion that it is more probable
than not that Claimant's need for a right knee TKA was caused due to his left knee
industrial injuries. Dr. Tallerico unequivocally opined that it was not. Dr. McKee opined
that it might have been because he had no other explanation.

He testified m his

deposition that Claimant's need for a right knee TKA "could" have been due to his
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altered gait due to being on crutches and that it was "possible" that Claimant's pain could
have begun while he was on crutches even though Claimant made absolutely no mention
of right knee pain until several months later. Dr. McKee Depo., pp. 13, 32. Dr. McKee's
opinion appears to be founded almost entirely upon a temporal relationship between when
Claimant now alleges his right knee became symptomatic and his surgery. However, a
temporal relationship alone constitutes insufficient grounds upon which to base a medical
opinion.
33.

Given the deposition testimony of both Drs. McKee and Tallerico, and the

lack of medical evidence to support Claimant's claim, the Commission finds that the
testimony of Dr. Tallerico is more persuasive and agrees that Claimant has failed to prove
his right TKA is compensable.
CONCLUSION OF LAW
1. Claimant has failed to prove his right knee TKA is compensable.
2. Pursuant to Idaho Code § 72-718, this decision is final and conclusive as to all
matters adjudicated.

DA TED this

:jQ ~h

dayof

~µ4j:

,2016.

INDUSTRIAL COMMISSION
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CERTIFICATE OF SERVICE
I hereby certify that on the ]Dtl-i day of ~-h4: , 2016, a true and correct copy of
the foregoing FINDINGS OF FACT, CONCLUSIONFLAW, AND ORDER was served by
regular United States Mail upon each of the following:
L CL YEL BERRY
POBOX302
TWIN FALLS ID 83303
PAUL J AUGUSTINE
PO BOX 1521
BOISE ID 83701

ge
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L.CLYELBERRY,vHARTERED
ATTORNEY AND COUNSELOR AT LAW
P.O.BOX302
Twin Faffs, ID 83303-0302
Telephone: 208/734-9962
Fax Number: 208/734-9963
Idaho State Bar No. 1897

BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF IDAHO
CHARLES LEROY HARTGRAVE,
Claimant/Appellant,
vs.

)
)
)

I.C. No. 2009-005461
I.C. No. 2012-022300

)

NOTICE OF APPEAL

)
)

CITY OF TWIN FALLS,

)
)

Employer,

)
)

and

)
)

STATE INSURANCE FUND,

)
)

Surety,
)
Defendants/Respondents. )

TO: The above-named Respondents, City of Twin Falls and State Insurance
Fund, and their counsel, Paul J. Augustine, Augustine Law Offices, PLLC, P.O. Box
1521, Boise, ID 83701,and the Clerk of the above-entitled Industrial Commission of
the State of Idaho.
NOTICE IS HEREBY GIVEN THAT:

1.

The

above-named

Appellant,

Charles

LeRoy Hartgrave,

appeals against the above-named Respondents to the Idaho
Supreme Court of the State of Idaho from that Findings of
Fact, Conclusions of Law, and Order, in the above entitled
Notice of Appeal - 1
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proceeding on the 30th day of August, 2016, R. D. Maynard,
Chairman, presiding. A copy of the said Order being appealed
is attached to this Notice.
2.

That the party has a right to appeal to the Idaho Supreme Court
and the order described in paragraph 1 above is an appealable
order under and pursuant to Rule 11 (d) I.A.R.

3.

Preliminary statement of issues on appeal:
(a)

Did the Idaho State Industrial Commission err in its
determination

that

Claimant's

right

TKA

was

not

compensable as an indirect result and/or consequence
of Claimant's primary industrial left knee injuries?
(b)

Whether

the

Idaho

State

Industrial

Commission's

Findings of Fact, Conclusions of Law, and Order dated
August 30th, 2016, to the extent adverse to Claimant
herein, were erroneous as a matter of law; supported by
substantial and competent evidence of record; set forth
specific findings necessary and required for meaningful
appellate review; and/or, whether relevant thereto, failed
to make proper application of law to the evidence of
record, in reaching the same?
(c)

Whether, pursuant to Idaho Code § 72-804 and/or Rule
41, I.AR., Claimant is entitled to reasonable attorney's
fees on appeal herein?
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4.

No order has been entered sealing any portion of the record.

5.

In lieu of a hearing, the parties stipulated to having this matter
decided on the record, such that no reporter's transcript exists.

6.

Appellant requests the following documents to be included in
the agency's record in addition to those automatically included
under Rule 28, I.AR.:
(a)

Claimant's Rule 10 Submission of Exhibits (Amended),
inclusive of Exhibits A, B, C, G, I, 0, P and R (Claimant's
May 20, 2015, deposition transcript);
(1)

The parties' Stipulation for Correction/Substitution
re Claimant's Exhibit C.1., Page 63; and, for
Augmentation of/to Claimant's Exhibit G, signed
by counsel for Claimant upon February 9, 2016
and by counsel for Respondents upon February
3, 2016.

(b)

Transcript of deposition of R. Tyler McKee, D.O., taken
on March 31, 2016;

(c)

Transcript of deposition of Brian D. Tallerico, D.O., taken
on March 17, 2016;

(d)

The parties' respective post-hearing briefs, being:
(1)

Claimant's Post-Hearing Opening Brief, dated
April 15, 2016;
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(2)

Defendants' Responsive Brief, dated May 6,
2016; and,

(3)

Claimant's Post-Hearing Reply Brief, dated May
12, 2016.

7.

I certify:
(a)

That a copy of this Notice of Appeal has been served on
each Reporter of whom a transcript has been requested
(none).

(b)

That the estimated fee for preparation of the Agency's
record has been paid.

(c)

That the Appellant filing fee has been paid.

(d)

That service has been made upon all parties required to
be served pursuant to Rule 20.

DATED this

~ day of October, 2016.
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CERTIFICATE OF SERVICE

I hereby certify that I am a resident attorney of the State of Idaho and
that on the
day of October, 2016, I served a copy of the foregoing document,
by depositing a true copy thereof in the United States mail, postage prepaid, upon
the following:

S:

Paul J. Augustine
Attorney for Defendants - Respondents
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
Tim Walton
Attorney for Blue Cross of Idaho
CHASAN & WALTON, L.L.C.
Attorneys at Law
P.O. Box 1069
Boise, ID 83701
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BEFORE THE SUPREME COURT OF THE STATE OF IDAHO
CHARLES LEROY HARTGRAVE,
Claimant/Appellant,

SUPREME COURT NO.

44 5 S 2.

CERTIFICATE OF APPEAL

V.

CITY OF TWIN FALLS, Employer, and
STATE INSURANCE FUND, Surety,
Defendants/Respondents

"•..

--~:

-----------------'------------------"'••

Appeal From:

Industrial Commission,
R.D. Maynard, Chairman presiding

Case Number:

IC 2009-005461 & IC 2012-022300

Order Appealed from:

Findings of Fact, Conclusions of Law, and Order,
filed August 30, 2016.

Attorney for Appellant:

L. Clyel Berry
PO Box 302
Twin Falls, ID 83303-0302

Attorney for Respondents:

Paul J. Augustine

PO Box 1521
Boise, ID 83701
Appealed By:

Claimant/Appellant,
Charles Leroy Hartgrave

Appealed Against:

Defendants/Respondents,
City of Twin Falls, Employer
Idaho State Insurance Fund, Surety

Notice of Appeal Filed:

October 6, 2016

FILED~ OfllGINALl
CERTIFICATE OF APPEAL -(CHARLES LEROY HARTGRAVE) - 1

OCT 1 i 2016

I

l

1

""'""coun~~I lt'
'\~·•-r-

SupremeCourL.

Entered on A1 Sbj.
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Appellate Fee Paid:

$94.00 to Supreme Court and
$100.00 to Industrial Commission
Checks were received.

Name of Reporter:

None. There was no hearing. The decision was
based on the record.

Transcript Requested:

None per above

Dated:

October 6, 2016
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CERTIFICATION OF APPEAL

I, Kenna Andrus, the undersigned Assistant Commission Secretary of the Industrial
Commission of the State of Idaho, hereby CERTIFY that the foregoing are true and correct
photocopies of the Notice of Appeal; Findings of Fact, Conclusions of Law, and Order and the
whole thereof, in IC case numbers 2009-005461 & 2012-022300 for Charles Leroy Hartgrave
v. City of Twin Falls and Idaho State Insurance Fund.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the official seal of
said Commission this 6th day of October, 2016.
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CERTIFICATION OF RECORD

I, Kenna Andrus, the undersigned Assistant Commission Secretary of the Industrial
Commission, do hereby certify that the foregoing record contains true and correct copies of all
pleadings, documents, and papers designated to be included in the Agency's Record Supreme Court
No. 44552 on appeal by Rule 28(b)(3) of the Idaho Appellate Rules and by the Notice of Appeal,
pursuant to the provisions of Rule 28(b).
I further certify that all exhibits offered or admitted in this proceeding, if any, are correctly
listed in the List of Exhibits. Said exhibits will be lodged with the Supreme Court upon settlement
of the Agency's Record herein.
DATED this .15.:_1\:iay of

N o ~ 2016.

~

OlMsirutA

Assistant Commission Secretary
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BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,
Claimant/Appellant,

SUPREME COURT NO. 44552

V.

NOTICE OF COMPLETION

CITY OF TWIN FALLS, Employer, and
STATE INSURANCE FUND, Surety,
Defendants/Respondents.

TO:

STEPHEN W. KENYON, Clerk of the Courts;

L. Clyel Berry for the Appellant; and
Paul J. Augustine for the Respondents.
YOU ARE HEREBY NOTIFIED that the Clerk's Record was completed on this date and,
pursuant to Rule 24(a) and Rule 27(a), Idaho Appellate Rules, copies of the same have been
served by regular U.S. mail upon each of the following:
Attorney for Appellant:
L CL YEL BERRY
POBOX302
TWIN FALLS ID 83303-0302
Attorney for Respondents:
PAUL J AUGUSTINE
PO BOX 1521
BOISE ID 83701

YOU ARE FURTHER NOTIFIED that pursuant to Rule 29(a), Idaho Appellate Rules, all
parties have twenty-eight days from the date of this Notice in which to file objections to the
Clerk's Record or Reporter's Transcript, including requests for corrections, additions or deletions.
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In the event no objections to the Clerk's Record or Reporter's Transcript are filed within the
twenty-eight day period, the Clerk's Record and Reporter's Transcript shall be deemed settled.
DATED at Boise, Idaho, this

J

5'th

day of

J\J t> u~ , 2016.

Assistant Commission Secretary
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In the Supreme Court of the State of Idaho

CHARLES LEROY HARTGRAVE,
Claimant-Appellant,
V.

CITY OF TWIN FALLS, Employer, and
STATE INSURANCE FUND, Surety,
Defendants-Respondents.

.

)
)
)
)
)
)
)
)
)
)

ORDER GRANTING MOTIONS FOR
SUSPENSION OF APPEAL AND
TEMPORARY REMAND
Supreme Court Docket No. 44552-2016
Industrial Commission No.
I.C. 2009-5461 & J.C. 2012-22300
Ref. No. 17-6

1. CLAIMANT/APPELLANT'S MOTIONS FOR SUSPENSION OF APPEAL AND
TEMPORARY REMAND TO THE INDUSTRIAL COMMISSION OF THE STATE
OF IDAHO and an AFFIDAVIT OF L. CLYEL BERRY IN SUPPORT OF MOTIONS
FOR SUSPENSION OF APPEAL; AND, FOR TEMPORARY REMAND TO THE
IDAHO STATE INDUSTRIAL with attachment, were filed by counsel for Appellant on
December 21, 2016.
2. RESPONDENTS' RESPONSE TO CLAIMANT'S MOTIONS FOR SUSPENSION OF
APPEAL AND REMAND .TO THE INDUSTRIAL COMMISSION was filed by
counsel for Respondents on January 4, 2017.
3. CLAIMANT/APPELLANT'S REPLY TO RESPONDENTS' RESPONSE TO
MOTIONS FOR SUSPENSION OF APPEAL AND TEMPORARY REMAND TO
THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO; AND, MOTION
· TO STRIKE was filed by counsel for Appellant on January 9, 2017.
The Court is fully advised; therefore, good cause appearing,
IT IS HEREBY ORDERED that CLAIMANT/APPELLANT'S

MOTIONS FOR

SUSPENSION OF APPEAL AND TEMPORARY REMAND TO THE INDUSTRIAL .
COMMISSION be, and hereby are, GRANTED. The appeal is Suspended and matter is remanded
to the Commission to review allegedly omitted exhibits and for whatever action apprp1,?r@t£1
includi1)g issuing a new order which is appealable to this Court.

ORDER GRANTING MOTIONS FOR SUSPENSION OF APPEAL AND TEMPORARY
REMAND - Docket No.44552-2016

DATEDthis

t°l~

dayofJanuary,2017.
By Order of the Supreme Court

Stephen W. Kenyon,lerk'

cc:

Counsel of Record
Industrial Commission

ORDER GRANTING MOTIONS FOR SUSPENSION OF APPEAL AND TEMPORARY
REMAND- Docket No. 44552-2016
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STEPHAN, KVANVIG, STONE & TRAINOR
L. Clyel Berry - ISB #1897
P. 0. Box 83
Twin Falls, Idaho 83303-0083
Telephone: 208-733-2721
Facsimile: 208-733-3619
E-Mail: sks&t@idaho-law.com
Hartgrave/Mot-CM I/mek
Attorney for Claimant

BEFORE THE INDUSTRIAL COMMISSION
STATE OF IDAHO

CHARLES LEROY HARTGRAVE,

I.C. No. 2009-005461
I.C. No. 2012-022300

Claimant,
vs.
CITY OF TWIN FALLS,

CLAIMANT'S MOTION FOR REOPENING OF CLAIM IN ORDER TO
CORRECT MANIFEST INJUSTICE;
AND, ARGUMENT
_;

Employer,
and
STATE INSURANCE FUND,
Surety,
Defendants.
COMES NOW Claimant by and through counsel of record herein and hereby
petitions the Idaho State Industrial Commission to re-open the record herein to correct a
manifest injustice, pursuant to Idaho Code§ 72-719. The instant Motion is made upon the

CLAIMANT'S MOTION FOR RE-OPENING OF-£-LAIM IN ORDER TO CORRECT
MANIFEST INJUSTICE; AND, ARGUMENT - 1

80

grounds and for the reasons as set-forth within that Affidavit of Clyel Berry filed in support
thereof, of even date.
Procedurally, the underlying consolidated Title 72 claims are related to left
knee injuries suffered by Claimant upon February 3, 2009, and August 23, 2012. These
consolidated claims were set for hearing for September 23, 2015. Shortly prior to hearing
the parties reached modified settlement, reserving therefrom prospective/future medical
benefits; and, excluding therefrom the compensability of Claimant's right knee
presentment, specifically to encompass right TKA regarding which Claimant's group
healthcare insurer, Blue Cross of Idaho, claimed rights of subrogation. The September 23,
2015 hearing was then vacated.
The parties' Modified Lump Sum Agreement was presented to the
Commission and approved thereby by that Order dated November 6, 2015. Thereafter,
the post-hearing depositions of Ors. McKee and Tallerico were taken and filed with the
Commission. The issue of the compensability of Claimant's right knee presentment was
submitted to the Commission for determination upon the record consisting of the parties'
Joint Rule 10 Exhibit submission, together with the post-hearing deposition transcripts
taken of Dr. Tyler McKee, Claimant's treating orthopod, and Dr. Brian Tallerico,
Defendants' IME physician. Following the filing of the parties' post hearing briefs, Referee
Powers submitted his Findings of Fact, Conclusions of Law, and Recommendation to the
Commissioners by instrument dated July 25, 2016. The Commission thereafter issued its
Findings of Fact, Conclusions of Law, and Order, dated and filed August 30, 2016.
Claimant's Notice of Appeal was filed on October 5, 2016. Thereafter, it
became apparent that the record upon which Referee Powers and, ultimately, the
Commissioners considered this matter had been incomplete.

Claimant/Appellant's
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Objection to and Request for Addition/Augmentation of and to the Agency's Record, was
then filed.

Thereafter, during a telephonic conference between Referee Powers and

counsel for the parties, it was confirmed that following the Commission's approval of the
parties' Modified Lump Sum Agreement, the Commission had destroyed the parties' Joint
Rule 10 Exhibits such that the August 30, 2016, Findings of Fact, Conclusions of Law, and
Order was made and entered upon an incomplete record and absent consideration of the
majority of the parties' exhibits admitted of record in the underlying proceedings.
Counsel then filed Claimant/Appellant's Motions for Suspension of Appeal
and Temporary Remand with the Idaho Supreme Court on December 20, 2016.
Responsive thereto, the Supreme Court entered its Order Granting Motion to Susriefld.
Appellate Proceedings and Temporarily Remand Case to the Industrial Commission upon

--

January 23, 2017, with instructions that the Commission Clerk provide the Supreme Court
with a certified copy of a new, appealable Order.
At the time that the parties entered into the Modified Lump Sum Agreement,
Claimant had been an employee with Defendant City of Twin Falls, Street Department, in
excess of thirty-eight (38) years. Then being sixty-one (61) years of age, Claimant wished
to continue his employment with the city until retirement.

Over the course of his

employment with the city, Claimant had become friends with his co-workers and
supervisors, and expressed to counsel that he was "greatly uncomfortable" with proceeding
through an adversarial Title 72 proceeding against the city. He had then undergone right
TKA by Dr. McKee and was "back-to-work." After the Fund denied the medical billings
incurred by reason of the right TKA, those billings had been presented to and processed
by Blue Cross of Idaho. Claimant's deductible totaled $1,927.19. There was then no hint
that he would require other or additional medical procedures involving the right knee. It
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was within this context that Claimant considered Defendants' "one-time offer" set-forth
within Defendants' counsel's fax of August 26, 2015, which totaled $33,546.75. A true and
correct copy of said August 26, 2015, correspondence is attached to Berry's Affidavit in
Support, as Exhibit A.
During an office conference with Mr. and Mrs. Hartgrave, of August 31, 2015,
Defendants' offer was discussed and counsel recommended that the same be declined.
However, Claimant did not accept counsel's recommendation but instructed counsel to
conditionally accept Defendants' proposal. Claimant's response of September 1, 2015,
to Defendants' August 26, 2015, settlement proposal is attached to Berry's Affidavit in
Support as Exhibit B. Claimant had instructed counsel to conditionally accept Defendants'
offer, with the condition being that the Fund increase its proposal by the amount of Blue
Cross' subrogation interests or, conversely, to reserve from any settlement the issue of the
Fund's responsibility for Claimant's right knee presentment, specifically to encompass the
right TKA. Ultimately, as noted within counsel's September 10, 2015, correspondence to
Mr. Augustine, Defendants added the sum of $1,927.19, being Claimant's copay/deductibles representing his out-of-pocket expenses for the right TKA, to its proposal,
such that the cash consideration for the settlement totaled $35,473.94. Said September
10, 2015, correspondence is attached to Berry's Affidavit in Support as Exhibit C. The
parties' Modified Lump Sum Agreement was then finalized.
At the time of counsel's review of the Commission's August 30, 2016,
Findings of Fact, Conclusions of Law, and Order with Claimant, Claimant advised that he
had experienced difficulty with the right TKA, for which he had re-presented to Dr. McKee.
Dr. McKee found that the right TKA had "failed," such that it was probable that Claimant
would require a repeat procedure, which would be significantly more complicated and
CLAIMANT'S MOTION FOR RE-OPENING OF CLAIM IN ORDER TO CORRECT
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expensive than was the original right TKA. Dr. McKee referred Claimant to Dr. Ronald
Kristensen, of St. Luke's Clinic - Orthopedics, in Meridian for any further procedures
involving the right knee, upon the basis that Dr. Kristensen was a "specialist" in treatment
of failed TKAs.
It was in light of the prospect, if not probability, that Claimant will require
repeat right TKA that counsel was requested by Claimant to file the October 5, 2016,
Notice of Appeal. Claimant is greatly concerned of the financial burden which he will face
by reason of the co-pays and/or deductibles for the medical procedures required by his
right knee presentment.
Obviously, the August 30, 2016, Findings of Fact, Conclusions of Law, and
Order presents with an incurable defect and can not stand. The Commission will be
required to revisit the issue of the compensability of Claimant' right knee presentment,
specifically to encompass the right TKA, upon consideration of the entirety of the record.
} Jpon counsel's review of the August 30, 2016, Findings of Fact, Conclusions of law, and
Order, it is believed clear that the right knee claim failed by reason of the absence of
documentation within the medical records that Claimant had explained and/or described
the circumstances involving the onset of right knee symptomatology to his providers
following Claimant's March 13, 2013, repeat left knee surgery, which Defendants conceded
was compensable. Re-opening the record to allow Claimant's testimony in this regard
would pose but little inconvenience to the parties, their respective counsel, or the
Commission, when weighed against the prospect of Claimant and his family becoming
personally obligated for the deductibles and/or co-pays associated with prospective right
knee medical procedur~. ·1

-
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Claimant accepted Defendants' settlement proposal against the advice of his
counsel from the perspective of wanting to be seen as a faithful employee by avoiding an
adversarial Title 72 proceeding, which he perceived to be against his co-workers and
supervisors at the City of Twin Falls, Street Department, whom he considered to be
"friends." In effect, Claimant rationalized t_hat accepting less than true value in settling his
claim would not "cost" him anything, as no monies would come from his pocke~iously,
circumstances changed such that Claimant and his family now face the potential of being
obligated for significant out-of-pocket expenses regarding insurance deductibles and/or copays. Such is most certainly unconscionable and represents a manifest injustice deserving
of Commission review of Claimant's testimony in conjunction with the full exhibits admitted
of record her~Jii.J
Dated this

J,.L day of January, 2017.
STEPHAN, KV¼-STONE & TRAINOR

By

GQ,,,e ~ ~

L. ClyeIB£/rry
Attorney for Claimant

CERTIFICATE OF SERVICE
,,,.

I hereby certify that I am a resident attorney of the State of Idaho and that on

theK day of January, 2017, I served a copy of the foregoing document by depositing
a true copy thereof in the United States mail, postage prepaid, addressed to the following:
Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
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STEPHAN, KVANVIG, STONE & TRAINOR
L. Clyel Berry - ISB #1897
P. 0. Box 83
Twin Falls, Idaho 83303-0083
Telephone: 208-733-2721
Facsimile: 208-733-3619
E-Mail: sks&t@idaho-law.com
Hartgrave/Mot-CMI-Aff/mek
Attorney for Claimant

BEFORE THE INDUSTRIAL COMMISSION
STATE OF IDAHO

CHARLES LEROY HARTGRAVE,

I.C. No. 2009-005461
I.C. No. 2012-022300

Claimant,
AFFIDAVIT OF CLYEL BERRY IN
SUPPORT OF CLAIMANT'S
,
MOTION FOR RE-OPENING OF
CLAIM IN ORDER TO CORRECT
MANIFEST INJUSTICE

vs.
CITY OF TWIN FALLS,
Employer,
and
STATE INSURANCE FUND,
Surety,
Defendants.
STATE OF IDAHO
County of Twin Falls.

)
) ss.
)

Clyel Berry, having been first duly sworn on oath, deposes and states as
follows:
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1.

That your affiant is an attorney licensed to practice law by and within
the state of Idaho and is counsel of record for Claimant, Charles
LeRoy Hartgrave, in the instant proceedings.

2.

That the underlying consolidated Title 72 claims relate to left knee
injuries suffered by Claimant upon February 3, 2009, and August 23,
2013. Those consolidated claims were set for hearing for September
23, 2015.

3.

At all times during affiant's representation of Claimant in these
proceedings, Claimant was a reluctant participant by reason of the
fact that Claimant's employment with Defendant City of Twin Falls,
Street Department, had spanned a period in excess of thirty-eight (38)
years and Claimant considered himself to be friends with his coworkers and supervisors.

From that perspective, Claimant felt

uncomfortable in proceeding with what he considered to be an
adversarial claim against the Street Department and was concerned
whether his participation in that claim would adversely affect how his
co-workers and supervisors perceived him.
4.

Shortly prior to the scheduled hearing in this matter Defendants
communicated what was represented to be a "one-time" offer of
settlement, as set-forth within Defendants' counsel's correspondence
to affiant dated August 26, 2015. A true and correct copy of said
correspondence is herewith affixed as Exhibit A hereto.

5.

Upon affiant reviewing Defendants' offer with Claimant and his wife
during an office conference, Claimant re-emphasized that he was very
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uncomfortable in participating in any hearing against Defendantemployer herein and wished to effect settlement of his Title 72 claims
along the lines of Defendants' offer, if at all possible.
6.

At issue in the underlying proceedings was the compensability of
Claimant's right TKA upon the argument that his two industrial left
knee injuries and/or the surgeries required in treatment thereof had
accelerated pre-existing degenerative joint disease in Claimant's right
knee and/or had resulted in the exacerbation of right knee
symptomatology thereby requiring right TKA at a point in time earlier
than otherwise medically anticipated. Defendants had at all times
"denied" responsibility for Claimant's right knee presentment,
generally, and specifically for Claimant's right TKA, such that the
medical costs incurred by reason of that procedure were submitted to,
processed, and paid by Claimant's group health insurer, Blue Cross
of Idaho, which then claimed rights of subrogation within the instant
proceedings.

7.

Claimant authorized and instructed affiant to communicate his
conditional acceptance of Defendants' offer which was done by
affiant's September 1, 2015, correspondence to Mr. Paul Augustine.
A true and correct copy of said correspondence is herewith affixed as
Exhibit 8 hereto. Paraphrased, said correspondence advised Mr.
Augustine that Claimant was prepared to conditionally accept
Defendants' offer, with the condition being that the Fund increase its
offer by the amount of Blue Cross' subrogation interests or,
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alternatively, that the settlement exclude/reserve therefrom the issue
of Defendants' responsibility for Claimant's right knee presentment,
specifically to encompass right TKA.
8.

Ultimately, the parties agreed to settlement upon a Modified Lump
Sum basis, with Defendants adding to their offer monies equaling the
total of Claimant's co-pay and/or deductibles related to the right TKA,
being $1,927.19; and, that the settlement would exclude the issue of
the compensability of Claimant's right knee presentment, generally,
and specifically the compensability of Claimant's right TKA.
Reference is made to affiant's correspondence to Mr. Augustine
dated September 10, 2015, a true and correct copy of which is
attached hereto as Exhibit C. That issue could then be presented to
the Commission in an abbreviated process without requiring
Claimant's testimony; Claimant would receive the benefit of
Defendants' offer; and, by Defendants agreeing to add to the
settlement the sum of Claimant's co-pays and/or deductibles related
to right TKA, Claimant considered himself to have been made whole
with respect to the right knee issue.

9.

At the time of the above-described Modified Lump Sum Agreement,
Claimant had been released from medical care following right TKA
and there was no hint that Claimant was at risk for other or
prospective procedures involving right knee presentment.
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10.

That the issue of the compensability of Claimant's right knee
presentment was thereafter presented to the Commission in
abbreviated proceedings. The Commission then released its August
30, 2016, Order, finding that Claimant had failed to establish that his
right knee presentment was as direct or indirect consequence of his
industrial left knee injuries.

11.

During affiant's review of the Commission's decision with Claimant,
Claimant advised that he had experienced difficulty with the right TKA
for which he had re-presented to his orthopedic surgeon, Dr. Tyler
McKee, and had been advised by Dr. McKee that the right TKA had
"failed," such that it was probable that Claimant would require a
repeat procedure, which would be significantly more complicated and
expensive than had been the original right TKA. Claimant had also
been referred by Dr. McKee to a Boise orthopedic surgeon, Dr.
Ronald Kristensen, who has assumed responsibility for Claimant's
right knee presentment. Claimant further stressed that he was greatly
concerned that further right knee procedures would result in his
responsibility for co-pays and/or deductibles which Claimant and his
family could not afford, and requested affiant to file his appeal from
the Commission's August 30, 2016, decision.

12.

Claimant respectfully requests opportunity to testify before the
Commission in detail as to the circumstances and point in time at
which his right knee symptomatology suddenly changed such that he
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was required thereby to proceed with and through right TKA, to
greater extent and detail than as set forth within his deposition of
record in these proceedings.
DATED this

JC' day of January, 2017.

SUBSCRIBED AND SWORN to before me this ~ \ y of January, 2017.

:MELO!;>Y, EKREFT
Notary· Public
Stati.of Idaho

CERTIFICATE OF SERVICE

,I hereby certify that I am a resident attorney of the State of Idaho and that on
the 2f_ day of January, 2017, I served a copy of the foregoing document by depositing
a true copy thereof in the United States mail, postage prepaid, addressed to the following:
Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
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EXHIBIT "A"

AUGUSTINE LAW OFFICES Pu.c
AnoRNITT'S AND COUNSID.OF.S AT LAW

1004 W. Fort· Sneet
P.O. Box 1521
Boise, Idaho 83701
PAUL J. AUGUSTINE

Tel. 208,367-9400
Fax 208-947.0014

pja@augustioelaw.¢om

August 26, 2015
L. Clyel Ben-y
Attomey at Law
PO Bo.x302
Twin Falls, ID 83303-0302
Re;

Claim No.:
DOl:

Employer:
Policy No.:
Case No.:
PJA File#:

Charles Leroy Hartgrave
200902419 and 201209546
1/03/09 and 8/23/12
City of Twin Falls
41180
2009-005461 and 2012-022300
6021.287

Dear Clyel:
I just received my settlement authority and rather than bore you with a series of offers; I
figured I would get to the point In the past I have had some push back from employers and the
Fund when an employee :files a claim and retums to full duty. I have successfully defended
several of these claims before the Commission. Regardless, we would like to settle this case,
keeping the future medicals open, but disputed as to the proposed future knee replacement.
Otherwise, this offer will compromise alt of your client's pending claims for income/disability
benefits, medical expenses and attorney foes.
Our offer is for $33,546.75 which represents 17% PPD inclusive of impairment and
considei-ation of approximately $8098.25 for past medicals which were denied and any foes. This
is the extent of my authority and a. one-time offer.

P.IA/dr
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EXHIBIT "B"

L. CLYEL BERRY, CHARTERED
ATTORNEY and COUNSELOR at LAW

Telephone: (208) 734-9962
Fax Number: (208) 734-9963

P.O.Box302
Twin Falls, ID 83303-0302

September 1, 2015
VIA FACSIMILE

Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
Fax No.: (208) 947-0014
Re:

Charles Leroy Hartgrave v. City of Twin Falls and State Insurance
Fund

Dear Mr. Augustine:
I am writing this letter to you following my conference with Mr. and Mrs.
Hartgrave of August 31, as noted within my fax to you of that date. During that conference
we discussed in detail your communication of the Fund's "one-time offer" set-forth within
your August 26 fax to me, totaling $33,546.75. I explained to Mr. and Mrs. Hartgrave that
my evaluation of Mr. Hartgrave's claims was that that offer represented the extreme low
range of probable award by the Commission following hearing. I further advised that while
I did not realistically believe it to be a probability that the Commission would fully accept the
opinions of Dr. Collins regarding permanent disability, it was my expectation that the
Commission would likely award permanent disability somewhere close to the average
between the opinions of Dr. Collins and Mr. Jordan. Upon that basis, it was my
recommendation that the August 26 proposal be declined.
Mr. Hartgrave did not accept my recommendation. Rather, he explained that
he feels "awkward" in moving forward with the litigation where that litigation involves his
continuing employment in a position which he both enjoys and values, with supervisors and
co-workers whom he has known for years. For that reason, Mr. Hartgrave is prepared to
conditionally accept the Fund's proposal.
Upon August 31 I faxed you a copy of Dr. McKee's report which my office
received upon Friday, August 28. By that report Dr. McKee squarely and specifically
responds to the issue whether Mr. Hartgrave's need for right TKA was accelerated in time
as an indirect consequence of his two industrial left knee injuries. Dr. McKee responded
that it had been.
I have had occasion to litigate several similar claims involving the
acceleration of need of TKA by reason of indirect consequence of industrial injuries to the
opposing knee, successfully. Upon my review of Mr. Hartgrave's medical records as
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Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
September 1, 2015
Page 2

buttressed with his candid deposition testimony, I believe it highly likely that the Fund will
be found liable for the right TKA.
Data which I have received from Blue Cross supports its rights of subrogation
by reason of Mr. Hartgrave's rightTKA totaling $41,574.38. I have asked Heather Woods,
with Blue Cross, to confirm that figure and to advise at her very earliest opportunity.
As above noted, Mr. Hartgrave instructed me to conditionally accept the
Fund's offer of $33,546.75. The condition is that the Fund increase its offer by the amount
of Blue Cross's subrogation interests. If the Fund rejects Mr. Hartgrave's conditional
acceptance of its offer, Mr. Hartgrave has instructed that I propose the settlement of his
claims as stated within your August 26 correspondence to me, but reserving therefrom the
issue of the Fund's responsibility for Mr. Hartgrave's right knee presentment, specifically to
encompass the right TKA. That issue could then be presented to the Commission upon
our respective briefing without significant outlay in terms of either time or costs.
Lastly, should the Fund reject both of these proposals, Mr. Hartgrave
indicated that he is then willing to proceed with and through full hearing of his claim.
Please advise.
Very truly yours,

L~tt
LCB/mek
Attachments
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EXHIBIT "C"

L.CLYELBERRY,CHARTERED
ATTORNEY and COUNSELOR at LAW
Telephone: (208) 734-9962
Fax Number: (208) 734-9963

P.O. Box302
Twin Falls, ID 83303-0302

September 10, 2015
VIA FACSIMILE
Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
Fax No.: (208) 947-0014

Re:

Charles Leroy Hartgrave v. City of Twin Falls and State Insurance
Fund

Dear Mr. Augustine:
The purpose of this correspondence is to confirm our telephone conversation
the morning of September 10, regarding the partial lump sum settlement of the above.
It is my understanding that the Fund is agreeable to settle with the Claimant
upon lump sum basis, reserving and excluding therefrom prospective/future Title 72
medical benefits, for the sum of $33,546.75 plus Mr. Hartgrave's co-pay/deductibles
representing his out-of-pocket expenses for the right TKA, of $1,927.19, such that total
cash consideration for the settlement is in the sum of $35,473.94.
Additionally excluded from the settlement is the issue of Blue Cross's rights of
subrogation to the extent of medical expenses paid by it for Mr. Hartgrave's right knee
presentment. With respect to that issue, we have agree to submit our respective Rule 1Os
and advise the Commission that that issue may be submitted on the record encompassed
within those Rule 1Os, specifically to include the transcript of Mr. Hartgrave's deposition
taken of him by you, together with my reserving the right to take the testimonial deposition
of Dr. McKee; and, you reserving the right to submit additional medical information to Dr.
Tallerico and thereafter take Dr. Tallerico's deposition, with our respective briefs to follow.
If I have misunderstood our agreement to any extent, please advise
immediately. As we discussed, I will be in a Title 72 hearing all day tomorrow, September
11. We have lastly agreed to place a conference call to the Referee next week, to advise
the Referee of this settlement and to obtain Commission approval to present the
subrogation interests of Blue Cross in the manner above set-forth.
I did have a telephone conversation with Mr. Hartgrave the morning of
September 10, following our telephone conversation, to advise him of our agreement and
to assure him that there will be no hearing which requires his involvement. Thusly, again, if
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Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
September 10, 2015
Page2

I am in error regarding any aspect of our agreement, please advise immediately.
Very truly yours,

~

L. Clyel Berry
LCB/mek
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PAUL J. AUGUSTINE ISB 4608
AUGUSTINE LAW OFFICES, PLLC
1004 W. Fort Street
Post Office Box 1521
Boise, ID 83701
Telephone: (208) 367-9400
Facsimile: (208) 947-0014

RECEIVED

: u::; rntAL COHHISSIG~t

Attorneys for Employer/Surety
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,
Claimant,
vs.
CITY OF TWIN FALLS,
Employer,
and

IC No. 2009-005461
2012-022300
DEFENDANTS' MOTION FOR
CONSIDERATION OF THE ENTIRE
RECORD PURSUANT TO IDAHO
CODE § 72-719 AND
MEMORANDUM IN OPPOSITION
TO CLAIMANT'S MOTION TO
REOPEN

STATE INSURANCE FUND,
Surety,
Defendants.

Defendants, by and through their attorney ofrecord, Paul J. Augustine, of the firm Augustine
Law Offices, PLLC, hereby move the Commission to consider the entire stipulated record, including
all Joint Exhibits as ordered by the Idaho Supreme Court. Defendants' oppose Claimant's Motion to
Reopen the record and take additional testimony of the Claimant on the grounds that the remedy
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proposed by the Claimant is unnecessary to remedy the purported "manifest injustice" and exceeds
the Supreme Court's Order of Temporary Remand.
It is only assumed by the parties that the Commission failed to consider all of exhibits that

the parties stipulated to in lieu of a hearing. This assumption is based upon the Agency's Record
transmitted to the Supreme Court by the Commission. In the Agency's Record, the Commission
only transmitted a portion of the joint Exhibits to the Supreme Court. See, Agency's Record, p. i.
(Augustine Aff., Exhibit 1). It was assumed that the Commission destroyed-and thus failed to
consider-any Exhibit not listed in the Agency's Record. One of the Exhibits which was omitted
from the Exhibit list in the Agency's Record was the Claimant's deposition transcript, Claimant's
Exhibit R. However, an examination of the Commission's Findings of Fact, Conclusion of Law and
Order dated August 30, 2016 ("August Order") demonstrates that the Commission considered the
Claimant's deposition, Ex. R, in reaching its decision.

The Commission actually quoted the

Claimant's deposition testimony in its August Order. See, Findings of Fact, Conclusion of Law and
Order dated August 30, 2016, p. 3, ,i 5. Therefore, the omission of Claimant's Exhibit R from the
Agency's Record exhibit list does not establish that the Commission failed to consider the omitted
exhibits in reaching its decision in this case.
Regardless, since the Commission could not locate all of the stipulated exhibits following the
Claimant's Notice of Appeal to the Idaho Supreme Court, the Claimant filed a Motion to Suspend
the Appeal and temporarily remand the case to the Industrial Commission. Defendants agreed that a
suspension of the Appeal was necessary but that the remand to the Commission should be limited to
the consideration of the allegedly omitted Exhibits. See, Respondent's Response to Claimant's
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Motions for Suspension of Appeal and Remand to the Industrial Commission dated January 4, 2017
(Augustine Aff., Ex. 2). The Idaho Supreme Court agreed with Defendants and on January 19, 2017
the Idaho Supreme Court entered an Order Granting Motions for Suspension of Appeal and
Temporary Remand. In said Order the Court ordered that the Claimant's motions for suspension of
appeal and temporary remand the Industrial Commission be granted. The Court also ordered that
"[t]he Appeal is suspended and matter is remanded to the Commission to review allegedly omitted
exhibits andfor whatever action appropriate including issuing a new order which is appealable to
this Court." (Emphasis added) This is significant because the Supreme Court did not order a new

hearing or that the Commission take additional evidence beyond which the parties stipulated to prior
to its August Order.
In his instant Motion, the Claimant alleges that he has suffered a "manifest injustice" within
the meaning of 72-719 but he requests a remedy goes beyond that which is needed to correct this
manifest injustice, i.e., an opportunity for his client to testify at a hearing. However, as is shown
below, even if this manifest injustice occurred the Claimant's proposed remedy far exceeds the
remedy necessary to correct this alleged "manifest injustice."
The alleged "manifest injustice" that occurred in this case was the Commission's alleged
failure to consider all of the exhibits which were stipulated to by the parties. Therefore, the only
remedy necessary to correct this "manifest injustice" is for the Commission to review all of the
stipulated exhibits and then issue an Order which either party can then appeal to the Idaho Supreme
Court as ordered by the Court.
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A briefreview of the procedural background of this claim is important to demonstrate that the
procedural remedy offered by Defendants is appropriate and the Claimant's proposed remedy is
inappropriate. This case was originally set for hearing on September 23, 2015 for consideration of a
number of issues including the extent of Claimant's disability, impairment and whether Claimant
was entitled to reasonable and necessary medical care. See Notice of Hearing dated March 5, 2015.
Prior to said hearing, the parties entered into a partial lump sum settlement agreement and all issues
were resolved except whether Claimant's right total knee arthroplasty was compensable as a result of
his two left knee injuries. In a telephone conference dated September 14, 2015 with Referee
Powers, the parties "stipulated to submit their Rule IO's on the record for decision in lieu of a
hearing" and the Commission vacated the hearing scheduled for September 23, 2015. See Order
Vacating Hearing dated September 15, 2015. Thereafter, on September 21, 2015 Claimant's
counsel, Clyel Berry, corresponded with Referee Powers to inform him that the only issue remaining
for determination is the "causal relation of Claimant's right knee presentment, specifically to
encompass right TKA, either the February 3, 2009 and/or the August 23, 2012, industrial left knee
injuries and thusly the validity of the subrogation claim of Claimant's healthcare insurer, Blue Cross,
to the extent of medical billings paid for it by Claimant's right knee presentment." See Affidavit of
Clyel Berry in Support of Motion for Closing of Record; and for Order Requiring Prompt Scheduling
of Post-Hearing Depositions, Exhibit A.
Thereafter, the Defendants submitted additional medical records to their expert, Dr. Brian
Tallerico for review and opinion. Once his opinion was obtained, Claimant filed a Motion for
Closing of Record; and for Order Requiring Prompt Scheduling of Post Depositions and Argument
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dated December 16, 2015. At that time, the Claimant requested that the Commission acknowledge
admission of Claimant's Rule 10 exhibits (excepting those exhibits which were withdrawn pursuant
to Claimant's Motion) and to require the parties to move forward with the post-hearing depositions
of Dr. R. Tyler McKee on behalf of Claimant and Dr. Brian Tallerico by defendants.
On January 29, 2016 the Commission entered an Order Granting Claimant's Motion to
Withdrawal Certain of Claimant's Rule 10 Exhibits and Admitting Others. As a result, Claimant's
exhibits, A, B, C, G, I, 0, P and R were admitted and others were withdrawn. At that point, the
parties had stipulated to proceed with the post hearing depositions of their respective experts. After
the expert's depositions were held the matter was submitted to the Commission for decision.
It is clear that prior to the entry of the Commission's August Order Claimant and his counsel
believed they had presented all of the relevant evidence necessary to support their claim, including
Claimant's deposition testimony (Exhibit R). Claimant and his counsel stipulated that no additional
testimony by way of a hearing was necessary; they agreed that the only testimony necessary to prove
their claim was the Claimant's deposition (Claimant's Exhibit R which was taken by defendants) and
the post hearing deposition of Dr. McKee. The only injustice that Claimant could possible claim at
this time is that the Commission allegedly failed to consider all of the stipulated exhibits admitted
into the record. Based upon the August order, the only exhibits that were potentially not reviewed
were his medical records which were relied upon and testified to by Dr. McKee anyways. However,
after reviewing the Commission's August Order Claimant is apparently no longer satisfied that the
evidence he stipulated to prior to August 2016 is sufficient to prove his claim. Now Claimant seeks
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to admit additional evidence, including his testimony, to establish causation in this matter. In other
words, the Claimant seeks a second bite at the apple and is using the alleged failure of the
Commission to consider some of the stipulated exhibits as an excuse to do so.
It is undisputed that the Commission considered some of the exhibits which were not
identified in the Agency's Record list of Exhibits as well as the medical causation opinions of both
Drs. McKee and Tallerico to reach its ultimate decision on the causal relationship between the
Claimants' left knee injuries and his right TKA. Therefore, the only "irtjustice" that needs to be
remedied is consideration of the previously stipulated exhibits. The Commission should not
entertain Claimant's sneaky attempt to supplement or augment the record with his client's selfserving testimony when prior to the entry of August Order Claimant believed that his deposition
testimony and his expert's medical opinions were sufficient to support his causation claim.
In order to correct this alleged manifest injustice the Commission's remedy should be limited
to consideration of the allegedly missing exhibits. The Commission can then enter a new order
taking into account these exhibits which is then appealable to the Idaho Supreme Court. This is
consistent with the intent ofldaho Code § 72-719 and the Supreme Court's Order Granting Motions
for Suspension of Appeal and Temporary Remand dated January 19, 2017. Any additional remedy,
such as entertaining a hearing in which Claimant testifies, would greatly prejudice defendants and
constitute an extraordinary remedy.
Finally, the Claimant cannot establish any change in condition which would justify reopening
the claim pursuant to Idaho Code § 72-719. Although the Claimant may need a revision surgery,
there are no new facts or medical conditions which would affect the causal connection between the
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Claimant's left knee injuries and his original right TKA that occurred years ago.
DATED this (o ,f\l\ day of February, 2017.
AUGUSTINE LAW OFFICES, PLLC

By_+----;-t-----------Paul J. Augu ine - Of the Firm
Attorneys fo Employer/Surety

DEFENDANTS' MOTION FOR CONSIDERATION OF THE ENTIRE RECORD PURSUANT TO IDAHO
CODE§ 72-719 AND MEMORANDUM IN OPPOSITION TO CLAIMANT'S MOTION TO REOPEN - 7

103

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the fu '14 day of February, 2017, I caused to be served a true
copy of the foregoing DEFENDANTS' MOTION FOR CONSIDERATION OF THE ENTIRE
RECORD PURSUANT TO IDAHO CODE§ 72-719 AND MEMORANDUM IN OPPOSITION TO
CLAIMANT'S MOTION TO REOPEN, by the method indicated below, and addressed to each of
the following:
L. Clyel Berry
Attorney and Counselor at Law
PO Box 83
Twin Falls, ID 83303-0083

.:L_u.s. Mail, Postage Prepaid
_Hand Delivered
_Overnight Mail
_Telecopy

Attorney for Claimant

e
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[J ORIGIN.
2011 FEB ..;5 PM 3: 12
PAUL J. AUGUSTINE ISB 4608
AUGUSTINE LAW OFFICES, PLLC
1004 W. Fort Street
Post Office Box 1521
Boise, ID 83701
Telephone: (208) 367-9400
Facsimile: (208) 947-0014

RECEIVED

: .: ,us !RIAL COMMISSllHi

Attorneys for Employer/Surety
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,
Claimant,
vs.
CITY OF TWIN FALLS,
Employer,
and
STATE INSURANCE FUND,

IC No. 2009-005461
2012-022300
AFFIDAVIT OF PAUL J.
AUGUSTINE IN SUPPORT OF
DEFENDANTS' MOTION FOR
CONSIDERATION OF THE ENTIRE
RECORD PURSUANT TO IDAHO
CODE § 72-719 AND
MEMORANDUM IN OPPOSITION
TO CLAIMANT'S MOTION TO
REOPEN

Surety,
Defendants.

STATE OF IDAHO )
) ss.
)
County of ADA
PAUL J. AUGUSTINE, being first duly sworn upon oath, deposes and says:
1.

I am the attorney of record for Defendants in the above-referenced matter and have
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personal knowledge of the matters herein.
2.

According to the Agency's Record filed with the Supreme Court, only certain of the

Claimant's Exhibits were submitted to the Court. A true and correct copy of the Agency's Record,
page i, identified as the Exhibits List is attached hereto as Exhibit 1.
3.

Respondent's Response to Claimant's Motions for Suspension of Appeal and Remand

to the Industrial Commission filed with the Supreme Court dated January 4, 2017 is attached hereto
as a true and correct copy identified as Exhibit 2.
FURTHER YOUR AFFIANT SA YETH NAUGHT.
DATED this (_pf'day of February, 2017.
AUGUSTINE LAW OFFICES, PLLC

By_________________
Paul J. Aug st ne- Of the Firm
Attorneys fo mployer/Surety

SUBSCRIBED AND SWORN TO before me this

&~day of February, 2017.

~J).~

~H_tLe---0i

Notary Public for Idaho_

Residingat

.

,,.--

/

Commission~z;fWt
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CERTIFICATE OF SERVICE

&

h day of February, 2017, I caused to be served a true
I HEREBY CERTIFY that on the
copy of the foregoing AFFIDAVIT OF PAUL J. AUGUSTINE IN SUPPORT OF DEFENDANTS'
MOTION FOR CONSIDERATION OF THE ENTIRE RECORD PURSUANT TO IDAHO CODE
§ 72-719 AND MEMORANDUM IN OPPOSITION TO CLAIMANT'S MOTION TO REOPEN, by
the method indicated below, and addressed to each of the following:
L. Clyel Berry
Attorney and Counselor at Law
PO Box 83
Twin Falls, ID 83303-0083

1-_u.s. Mail, Postage Prepaid
_Hand Delivered
_Overnight Mail
_Telecopy

Attorney for Claimant
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EXHIBIT "1"
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EXHIBITS LIST

Reporter's Transcript
No hearing was held. The decision was based on the record.

Claimant's Exhibits:

1.

St. Luke's Clinic - Orthopedics & Plastic Surgery, Page 63

2.

Report to Jodi Scheiferstein dated November 20, 2015, Pages 332a-332c

3.

Letter from Attorney Augustine to Dr. Tallerico, dated November 3, 2015, with attachments,
pages 332d-332yyyy

4.

Report to Jodi Scheiferstein dated January 26, 2016, page 332zzzz

5.

IME reports of Dr. Brian Tallerico, dated December 16, 2012; February 23, 2011; August 6,
2011; February 27, 2012

Depositions:
1.

Dr. Brian Tallerico, taken March 17, 2016

2.

Dr. R. Tyler McKee, taken March 31, 2016

Additional Documents:
1.

Claimant's Post-Hearing Opening Brief, filed April 19, 2016

2.

Defendants' Responsive Brief, filed May 6, 2016

3.

Claimant's Post-Hearing Reply Brief, filed May 13, 2016

EXHIBITS LIST - (CHARLES LEROY HARTGRAVE - 44552) - i
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EXHIBIT "2"
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PAUL J. AUGUSTINE ISB

4608

AUGUSTINE LAW OFFICES, PLLC

1004 W. Fort Street
Post Office Box 1521
Boise, ID 83701
Telephone: (208) 367-9400
Facsimile: (208) 947-0014
Attorneys for Defendants/Respondents

IN THE SUPREME COURT OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE
DOCKET NO. 44552

Claimant-Appellant,
vs.

RESPONDENTS'RESPONSE
TO CLAIMANT'S MOTIONS
FOR SUSPENSION OF
APPEAL AND REMAND TO
THE INDUSTRIAL
COMMISSION

CITY OF TWIN FALLS, Employer,
and
IDAHO STA TE INSURANCE FUND, Surety,
Defendants-Respondents.

________________
Respondent,

by

and

through

their

__,··········-·········--···-···-···--···-····-······· ···········-···

counsel

of record

hereby

responds

to

Claimant/Appellant's Motions For Suspension of Appeal and Temporary Remand to the
Industrial Commission of the State of Idaho as follows.
Respondent concurs with Appellant that the appeal should be suspended pending remand
RESPONDENTS' RESPONSE TO CLAIMANT'S MOTIONS F
APPEAL AND REMAND TO THE INDUSTRIAL COMMISSIO

_f!l\!T,l~y

r~;N ~~ 20!7

I

SUPREME COURT
COURT OF APPEALS
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to the Industrial Commission. With respect to remand, this Court should only order temporary
remand to the Industrial Commission to consider the stipulated exhibits in light of the existing
record, i.e., exhibits and depositions already considered by the Commission. It is important to
note that the Commission identified all of the stipulated Exhibits in its Findings of Fact,
Conclusions of Law and Order dated August 30, 2016. Therefore, it is unknown whether any
exhibits were not considered by the Commission in reaching its Order. The parties stipulated
that the Commission could decide the medical causation issue presented by this case based upon
stipulated exhibits (including the deposition testimony of the Claimant) and the deposition
testimony of two medical causation experts without the necessity of a hearing. Therefore, any
Order for Temporary Remand should only direct that the Commission consider the record as it
was stipulated to by the parties, i.e., review the allegedly omitted exhibits and issue an Order that
is appealable to this Court.
Dated this 'i~ay of January, 2017.
AUGUSTINE LAW OFFICES, PLLC

.,., .........·~.e. - Of the Firm
mployer/Surety - Respondent

RESPONDENTS' RESPONSE TO CLAIMANT'S MOTIONS FOR SUSPENSION OF
APPEAL AND REMAND TO THE INDUSTRIAL COMMISSION - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on thJ.iTiay of January, 2017, I caused a true and correct copy
of the foregoing document to be served upon the following persons in the manner indicated
below:
L. Clyel Berry
STEPHAN, KV ANVIG, STONE & TRAfNOR

P OBox 83
Twin Falls, ID 83303-0083

_U.S. Mail, Postage Prepaid
_Hand Delivered
_Overnight Mail
_:f_Telecopy

Attorney for Claimant- Appellant

e
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STEPHAN, KVANVIG, STONE & TRAINOR
L. Clyel Berry - ISB #1897
P. 0. Box83
Twin Falls, Idaho 83303-0083
Telephone: 208-733-2721
Facsimile: 208-733-3619
E-Mail: sks&t@idaho-law.com
Hartgrave/MOT-CER-RESP/mek
Attorney for Claimant
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BEFORE THE INDUSTRIAL COMMISSION
STATE OF IDAHO

CHARLES LEROY HARTGRAVE,

I.C. No. 2009-005461
I.C. No. 2012-022300

Claimant,
vs.
CITY OF TWIN FALLS,
Employer,
and

CLAIMANT'S RESPONSE TO
DEFENDANTS' MOTION FOR
CONSIDERATION OF THE ENTIRE
RECORD PURSUANT TO IDAHO
CODE§ 72-719; AND, REPLY TO
DEFENDANTS'MEMORANDUMIN
OPPOSITION TO CLAIMANT'S
MOTION TO RE-OPEN

STATE INSURANCE FUND,
Surety,
Defendants.
Claimant, by and through his attorney of record herein, hereby responds to
Defendants' Motion for Consideration of the Entire Record; and, replies to Defendants'
Memorandum in Opposition to Claimant's Motion to Re-Open, as follows:
CLAIMANT'S RESPONSE TO DEFENDANTS' MOTION FOR CONSIDERATION OF THE
ENTIRE RECORD PURSUANT TO IDAHO CODE § 72-719; AND, REPLY TO DEFENDANTS'
MEMORANDUM IN OPPOSITION TO CLAIMANT'S MOTION TO RE-OPEN - 1
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SCOPE OF SUPREME COURT ORDER GRANTING MOTIONS FOR SUSPENSION OF
APPEAL AND TEMPORARY REMAND, DATED JANUARY 19, 2017

In responding to Defendants, it seems most logical to start with the
consideration of the scope of the Supreme Court's January 19, 2017, Order Granting
Motions. Defendants argue that granting " ... Claimant's motion to re-open the record and
take additional testimony of the Claimant... exceeds the Supreme Court's Order of
Temporary Remand." Defendants' Motion, at pages 1-2.
Obviously, the scope of the Supreme Court's Order Granting Motions must
be determined upon consideration of both the pleadings before the Supreme Court
pertinent to Claimant's Motions as well as the language set-forth within the Court's Order
Granting Motions. In this regard, attached to the Second Berry Affidavit in Support are true
and correct copies of Claimant/Appellant's Motion for Suspension of Appeal and
Temporary Remand, dated December 20, 2016; the Affidavit of Berry in Support of
Motions, dated December 20, 2016; Respondents' Response to Claimant's Motions, dated
January 4, 2017; and, Claimant/Appellant's Reply to Respondents' Response to Motions,
dated January 6, 2017, collectively, as Exhibit "A" thereto.
Of note, Claimant/Appellant's Motions for Suspension of Appeal and
Temporary Remand were made to " .. .facilitate the cure of the defective record in a Title 72
action

and

allow

the

Industrial

Commission

the

opportunity

to

consider

Claimant/Appellant's I.C. § 72-719(3) Motion and thereafter make and enter new Findings
of Fact, Conclusions of Law, and Order, upon the consideration of the entirety of the record
then before t ~ n . " Claimant/Appellant's Motion, at page 2. Conversely,
Respondents' Response to Claimant's Motion argued that, " ... any Order for Temporary
Remand should only direct that the Commission consider the record as it was stipulated

CLAIMANT'S RESPONSE TO DEFENDANTS' MOTION FOR CONSIDERATION OF THE
ENTIRE RECORD PURSUANT TO IDAHO CODE § 72-719; AND, REPLY TO DEFENDANTS'
MEMORANDUM IN OPPOSITION TO CLAIMANT'S MOTION TO RE-OPEN -2
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to by the parties, ie, review the allegedly omitted exhibits and issue an Order that is
appealable to this Court." Respondents' Response to Claimant's Motions, at page 2.
It is obvious that the Court had before it and considered the argument of
Claimant that the temporary remand should provide opportunity for the Commission to not
only consider the complete record, inclusive of exhibits inadvertently destroyed, but also
to cloak the Commission with latitude to consider Claimant's I.C. § 72-719(3) Motion to
Correct a Manifest Injustice, upon consideration of evidence not currently of record, as well
as Defendants' argument to limit the remand to the Commission's consideration of omitted
exhibits and entry of an appealable order upon that limited record. The Court's Order
Granting Motions, to the extent pertinent to the scope of its temporary remand to the
Commission states that,
[t]he appeal is suspended and the matter is remanded to the
Commission to review allegedly omitted exhibits and for
whatever action appropriate including issuing a new order
which _is appealable to this Court. (Emphasis added)
Most certainly, the Supreme Court could have limited the Commission's
jurisdiction upon temporary remand as requested by Defendants. However, it did not.
Rather, the remand granted jurisdiction to the Commission to not only consider the omitted
exhibits but to take "whatever action appropriate," which most certainly encompasses the
consideration of the pending Motion for Re-Opening of Claim in Order to Correct Manifest
Injustice.
REPLY TO DEFENDANTS' SUBSTANTIVE ARGUMENTS

First, Claimant feels compelled to comment upon Defendants' position taken
within its argument not only to the Supreme Court but, incredulously, even within current
pleadings filed with this Commission. In this regard, the January 4, 2017, Defendants'

CLAIMANT'S RESPONSE TO DEFENDANTS' MOTION FOR CONSIDERATION OF THE
ENTIRE RECORD PURSUANT TO IDAHO CODE § 72-719; AND, REPLY TO DEFENDANTS'
MEMORANDUM IN OPPOSITION TO CLAIMANT'S MOTION TO RE-OPEN - 3
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Response to Claimant's Motions for Suspension of Appeal and Remand filed with the
Supreme Court represents that, " ... it is unknown whether any exhibits were not considered
by the Commission in reaching its Order." At current, Defendants' February 6, 2017,
Motion argues "[i]t is only assumed by the parties that the Commission failed to consider
all of the exhibits that the parties stipulated to in lieu of hearing."
Irrespective of the conference call between Referee Powers and counsel,
wherein Referee Powers clearly advised counsel of the defect with which the record before
the Commission presented, Defendants argue that the Commission "must" have had a
more complete record before it, noting that "[t]he Commission actually quoted the
Claimant's deposition testimony in its August order," referencing page 3, paragraph 5 of
the Commission's August 30, 2016, decision. There, the decision noted that "Claimant
testified that before 2009, his right knee: ' ... was in pretty good shape'," referencing
Claimant's deposition at page 33.

Overlooked by Defendants is the fact that the

referenced citation was set-forth within Claimant's Opening Brief, at page 3, as well as
within Defendants' Responsive Brief, at page 5.
Rhetorically speaking, do Defendants and their counsel forget the telephonic
conference between Referee Powers and counsel upon December 13, 2016, at which time
it was very clearly discussed by Referee Powers that after approving the parties' Modified
Lump Sum Agreement by the Commission's Order of November 6, 2015, the reservation
from that settlement of the issue of the compensability of Claimant's right TKA was
overlooked, and the parties' exhibits were then destroyed. Immediately following that
telephonic conference Claimant's counsel directed correspondence to Mr. Augustine which
memorialized the context of that telephonic conference, being

CLAIMANT'S RESPONSE TO DEFENDANTS' MOTION FOR CONSIDERATION OF THE
ENTIRE RECORD PURSUANT TO IDAHO CODE § 72-719; AND, REPLY TO DEFENDANTS'
MEMORANDUM IN OPPOSITION TO CLAIMANT'S MOTION TO RE-OPEN - 4
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" ... that the only exhibits before the Commission at the time of
the Commission's consideration of the reserved issue were the
attachments to the Parties' Stipulation for
Correction/Substitution re Claimant's Exhibit C.1.; and, for
Augmentation of/to Claimant's Exhibit G., together with the IME
reports of (Defendants') IME Physician, Dr. Tallerico, ... which
were forwarded to the Commission by (Berry's)
correspondence to Referee Powers dated July 11, 2016, at the
Additionally, the
request of Referee Powers' office.
Commission had before it the post-hearing depositions of Dr.
Tallerico ... , and Dr. McKee ....
Of note, a copy of said correspondence was faxed to the attention of Referee Powers.
Neither Mr. Augustine nor Referee Powers thereafter indicated disagreement with the
extent of the record/parties' exhibits considered by the Commission as basis for the August
30, 2016, Findings of Fact, Conclusions of Law, and Order as set-forth within that
correspondence. A true and correct copy of the December 13, 2016, correspondence is
attached to the Second Berry Affidavit in Support as Exhibit "B."
As response to Defendants' argument that Claimant should now be limited
to the parties' exhibits, Defendants overlook the very purpose providing basis for the
enactment of Title 72, being to provide for " ... sure and certain relief for injured workmen
and their families .... " I.C. § 72-201. The Supreme Court has held that Title 72 " ... is to be
construed liberally in favor of a claimant since the humane purposes which it seeks to
serve leave no room for narrow, technical construction. Hattenburg v. Blanks, 98 Idaho
484, 567 P.2d 829 (1977) (Emphasis added).
It is believed that "manifest injustice" requiring the Commission to re-open
the record to allow Claimant's testimony has been established by Claimant's Motion for Re.Opening together with the Berry Affidavit in Support, currently before this Commission.
Granting Claimant's Motion to Re-Open requests nothing more than is otherwise provided

CLAIMANT'S RESPONSE TO DEFENDANTS' MOTION FOR CONSIDERATION OF THE
ENTIRE RECORD PURSUANT TO IDAHO CODE § 72-719; AND, REPLY TO DEFENDANTS'
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by I.C. § 72-718 following any new order, providing that any party " ... may move for
reconsideration or rehearing of the decision ... within 20 days from the date of filing thereof."
I.C. § 72-708 provides that "[p]rocess and procedure ... shall be as summary
and simple as reasonably may be and as far as possible in accordance with the rules of
equity." The very object of a Title 72 proceeding is " ... being the attainment of justice in
each individual case." Haglerv. Micron Technology, Inc., 118 Idaho 596, 798 P.2d 55
(1990).
In reviewing the Commission's August 30, 2016, decision in this matter,
clearly Claimant's right knee claim failed by reason of the absence of documentation within
the medical records that Claimant had explained and/or described the circumstances
involving the onset of right knee symptomatology to his physicians following his March 13,
2013, repeat left knee surgery, which was compensable.

If the Commission found

Claimant's deposition testimony incomplete or requiring greater explanation, that following
the March 8, 2013, left knee surgery and being non-weight bearing on the left for a period
of 6 weeks, that
... it changed the way I walk and different things like that.
started having a lot of trouble with this right knee. Being on
crutches for 6 weeks, totally on the right knee, it just caused all
sorts of problems .... (the right knee) was in extreme pain. I
was having trouble bending it. It was at the point where I
couldn't get around anymore .... my knee never-this right knee
never came back after I got back to work. It still gave me
severe problems.

Hartgrave Depo., p. 62, L. 20-p. 63, L. 11, the Commission had both the authority and the
responsibility to require further testimony and/or evidence upon this pivotal issue.
Idaho's Supreme Court has held that where the parties have failed or
overlooked inquiring into a matter important and material to the claim,

CLAIMANT'S RESPONSE TO DEFENDANTS' MOTION FOR CONSIDERATION OF THE
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... it becomes the duty of the board to make full and exhaustive
inquiry ....
The board ... is not required to remain merely passive
and listen only to the evidence elicited by the parties or their
counsel. It must be constantly kept in mind that it (the board)
is an administrative and fact finding body, exercising special
judicial functions, and as such, it is its duty to ascertain and
produce, or cause to be produced, a// of the available
competent and material evidence concerning any and all
claims presented to it for consideration and allowance.

Pierstorffv. Gray's Auto Shop, 74 P.2d 171, 177 (1937). Subsequently, in Hagadone
v. Kirkpatrick, 154 P.2d 181 (1944), the Court expressed that where unsatisfactory
evidence is furnished by a party claiming benefits, the board " ... should make further and
individual investigation, and to that end may subpoena and examine witnesses." More
recently, the Court determined that even when the parties are represented "... by
experienced counsel (and) had ample opportunity to marshal such evidence prior to
hearing ... ," where additional evidence and/or testimony is needed to make an informed
decision, "U]ustice demands that (the Commission) request that the parties present
additional evidence .... " Hartman v. Double L Manufacturing, 141 Idaho 456, 111 P.3d
141 (2005); and, Green v. St. Joes Salvage Logging, 371 P.3d 329 (2016).
"Manifest injustice" as a ground for re-opening the Commission's order must
be broadly construed. Signs v. Apple, 103 Idaho 9, 644 P.2d 331 (1982). Iverson v.

Gordon Farming, 650 P.2d 669 (1982).
It must be noted that prior to and at the time that the parties entered into the
Modified Lump Sum Agreement Claimant had undergone the right TKA; was back to work
in his time-of-injury position with the City; had been released by his orthopedic surgeon
status-post right TKA; and, was experiencing little, if any, residuals related to right knee
presentment. In fact, Claimant's physical activities where then limited not by reason of
CLAIMANT'S RESPONSE TO DEFENDANTS' MOTION FOR CONSIDERATION OF THE
ENTIRE RECORD PURSUANT TO IDAHO CODE § 72-719; AND, REPLY TO DEFENDANTS'
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right knee presentment, but by his industrial left knee injuries status-post surgeries.
Hartgrave Depo.,

p. 30, L.

15-p. 31,

L. 21.

Claimant testified that the

limitations/restrictions noted upon his formal Functional Capacity Evaluation were related
to and by reason of his left knee, rather than his right. Hartgrave Depo., p. 68, L. 25-p.
69, L. 12. Realizing that the Hartgrave deposition is not currently available for Commission
review, having previously been destroyed, the referenced excerpts are attached to the
Second Berry Affidavit in Support, collectively, as Exhibit "C." After Defendants reimbursed
Claimant to the extent of his deductible and co-pays relating to his right TKA and not
believing himself to be at risk for further significant right knee medical procedures,
Claimant accepted settlement as set-forth within the Modified Agreement.
It is respectfully submitted that holding Claimant to the parties' joint exhibits
under the circumstances set-forth within Berry's Affidavit in Support most certainly
constitutes a manifest injustice and fly in the face of the controlling statutory and
precedential Supreme Court expression providing basis for the enactment of Title 72 and
the controlling principals in the application of the same to injured workmen and their
families. In the instant matter, the Commission should not only allow the record to be reopened for the consideration of Claimant's testimony upon a key and pivotal issue, but
should require it as part and parcel of the Court's temporary remand.
DATED This

k_ day of February, 2017.
STEPHAN,KV

, STONE & TRAINOR

CLAIMANT'S RESPONSE TO DEFENDANTS' MOTION FOR CONSIDERATION OF THE
ENTIRE RECORD PURSUANT TO IDAHO CODE § 72-719; AND, REPLY TO DEFENDANTS'
MEMORANDUM IN OPPOSITION TO CLAIMANT'S MOTION TO RE-OPEN - 8

121

CERTIFICATE OF SERVICE
I hereby certify that I am a resident attorney of the State of Idaho and that on
the__£:_ day of February, 2017, I served a copy of the foregoing document by depositing
a true copy thereof in the United States mail, postage prepaid, addressed to the following:
Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
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STEPHAN, KVANVIG, STONE & TRAINOR
L. Clyel Berry - ISB #1897
P. 0. Box 83
Twin Falls, Idaho 83303-0083
Telephone: 208-733-2721
Facsimile: 208-733-3619
E-Mail: sks&t@idaho-law.com
Hartgrave/Mot-CMI-Aff-2nd/mek
Attorney for Claimant
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BEFORE THE INDUSTRIAL COMMISSION
STATE OF IDAHO

CHARLES LEROY HARTGRAVE,

I.C. No. 2009-005461
I.C. No. 2012-022300

Claimant,
SECOND AFFIDAVIT OF CLYEL
BERRY IN SUPPORT OF
CLAIMANT'S MOTION FOR REOPENING OF CLAIM IN ORDER TO
CORRECT MANIFEST INJUSTICE

vs.
CITY OF TWIN FALLS,
Employer,
and
STATE INSURANCE FUND,
Surety,
Defendants.
STATE OF IDAHO
County of Twin Falls.

)
) ss.
)

Clyel Berry, having been first duly sworn on oath, deposes and states as
follows:
SECOND AFFIDAVIT OF CLYEL BERRY IN SUPPORT OF CLAIMANT'S MOTION
FOR RE-OPENING OF CLAIM IN ORDER TO CORRECT MANIFEST INJUSTICE - 1
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1.

.

That your affiant is an attorney licensed to practice law by and within
the state of Idaho and is counsel of record for Claimant, Charles
LeRoy Hartgrave, in the instant proceedings.

2.

That the instant Affidavit is intended by Claimant/Claimant's counsel
to augment and supplement that Affidavit of Clyel Berry in Support of
Claimant's Motion for Re-Opening of Claim in Order to Correct
Manifest Injustice, dated January 25, 2017.

3.

Attached hereto as Exhibit "A," are true and correct copies of
Claimant/Appellant's Motion for Suspension of Appeal and Temporary
Remand, dated December 20, 2016; the Affidavit of Berry in Support
of Said Motions, dated December 20, 2016; Respondents' Response
to

Claimant's

Motions,

dated

January

4,

2017;

and,

Claimant/Appellant's Reply to Respondents' Response to Motions,
dated January 6, 2017, collectively.
4.

Attached hereto as Exhibit "8," is a true and accurate copy of the
December 13, 2016, correspondence to Defendants' counsel, Mr.
Paul Augustine, from Berry.

5.

Attached hereto as Exhibit "C," are true and correct copies of excerpts
from the transcript of the deposition taken of Claimant by Defendants
on May 20, 2015, being:
Page 62, line 20 through page 63, line 11;
Page 30, line 15 through page 31, line 21; and,

SECOND AFFIDAVIT OF CLYEL BERRY IN SUPPORT OF CLAIMANT'S MOTION
FOR RE-OPENING OF CLAIM IN ORDER TO CORRECT MANIFEST INJUSTICE - 2
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Page 68, line 25 through page 69, line 12.
DATED this

~

day of February, 2017.

SUBSCRIBED AND SWORN to before me this~ day of February, 2017.

~E(Ol)V E KREFT

Notary Public

State of Idaho

Residing at: R lQ.f :Id c..hu
My Commission Expires: ffi - '8: ~ J 9

CERTIFICATE OF SERVICE
/'/
I hereby certify that I am a resident attorney of the State of Idaho and that on
the_&'_ cday of February, 2017, I served a copy of the foregoing document by depositing
a true copy thereof in the United States mail, postage prepaid, addressed to the following:
Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
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STEPHAN, KVANVIG, STONE & TRAINOR
L. Clyel Berry - ISB #1897
P. 0. Box 83
Twin Falls, Idaho 83303-0083
Telephone: 208-733-2721
Facsimile: 208-733-3619
E-Mail: sks&t@idaho-law.com
Hartgrave/Mot-Suspend/mek
Attorney for Claimant/Appellant

BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,
Claimant/Appellant,
vs.
CITY OF TWIN FALLS,

Supreme Court No. 44552
CLAIMANT/APPELLANT'S
MOTIONS FOR SUSPENSION OF
APPEAL AND TEMPORARY
REMAND TO THE INDUSTRIAL
COMMISSION OF THE STATE OF
IDAHO

Employer,
and
STATE INSURANCE FUND,
Surety,
Defendant/Respondents.
COMES NOW Claimant by and through his counsel of record herein and hereby
moves the Idaho Supreme Court for its Order Suspending Appeal regarding that Notice of
Appeal dated October 5, 2016, filed by Claimant/Appellant herein. This Motion is pursuant
CLAIMANT/APPELLANT'S MOTIONS FOR SUSPENSION OF
APPEAL; AND, TEMPORARY REMAND TO INDUSTRIAL
COMMISSION OF THE STATE OF IDAHO - 1
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to Rule 13.2, Idaho Appellate Rules, and is made upon the grounds and for the reasons
set-forth within that Affidavit of Clyel Berry, submitted contemporaneously herewith.
Further, Claimant/Appellant moves the Idaho Supreme Court for its Order
Remanding the underlying Title 72 claim to the Idaho State Industrial Commission for the
purpose of vacating that Findings of Fact, Conclusions of Law, and Order, dated and filed
August 30, 2016, which was made and entered upon a defective record; to re-admit of
record Claimant's Exhibits A; B; C; G; I; O; P; and, R, being Claimant's Rule 10 Submission
of Exhibits (Amended); to consider Claimant/Appellant's Motion to Correct a Manifest
Injustice, to be made pursuant to Idaho Code§ 72-719(3); and, to thereafter make and
enter new Findings of Fact, Conclusions of Law and Order upon consideration of the
complete record then before the Idaho Industrial Commission.
Upon review of Berry's Affidavit in Support of the instant Motions, it is believed clear
that the August 30, 2016, decision entered by the Industrial Commission presents with an
incurable defect, such that should the instant appeal continue, the same would result in
the Supreme Court's Order vacating the same and remanding the underlying matter to the
Industrial Commission. The instant Motions, if granted, would facilitate the cure of the
defective record in the Title 72 action and allow the Industrial Commission the opportunity
to consider Claimant/Appellant's I.C. § 72-719(3) Motion and thereafter make and enter
new Findings of Fact, Conclusions of Law and Order upon the consideration of the entirety
of the record then before the Commission without the expenditure of time, costs and
resources of the parties, the parties' counsel or the Idaho State Supreme Court.

CLAIMANT/APPELLANT'S MOTIONS FOR SUSPENSION OF
APPEAL; AND, TEMPORARY REMAND TO INDUSTRIAL
COMMISSION OF THE STATE OF IDAHO - 2
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This Motion is made pursuant to Rule 13.3, Idaho Appellate Rules, and is for the
reasons and upon the grounds as set-forth within the Affidavit of Berry filed
contemporaneously herewith.
Dated thisJO day of December, 2016.
STEPHAN, KVANVIG, STONE & TRAINOR

~~~

~

By
\
L.ClyelB~ ·
Attorney for ClaimanUAppellant

CERTIFICATE OF SERVICE
I hereby certify that I am a resident attorney of the State of Idaho and that on
the &Q_ day of December, 2016, I served a copy of the foregoing document by depositing
a true copy thereof in the United States mail, postage prepaid, addressed to the following:
Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
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STEPHAN, KVANVIG, STONE & TRAINOR
L. Clyel Berry - ISB #1897
P. 0. Box 83

Twin Falls, Idaho 83303-0083
Telephone: 208-733-2721
Facsimile: 208-733-3619
E-Mail: sks&t@idaho-law.com
Hartgrave/Mot-Suspend-Aff/mek
Attorney for Claimant/Appellant

BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,
Claimant/Appellant,
vs.

CITY OF TWIN FALLS,

Supreme Court No. 44552
AFFIDAVIT OF L. CLYEL BERRY IN
SUPPORT OF MOTIONS FOR
SUSPENSION OF APPEAL; AND,
FOR TEMPORARY REMAND TO
IDAHO STATE INDUSTRIAL

Employer,
and
STATE INSURANCE FUND,
Surety,
Defendant/Respondents.
STATE OF IDAHO
County of Twin Falls.

)
) ss.
)

Clyel Berry, having been first duly sworn on oath, deposes and states as follows:
1.

That your affiant is an attorney licensed by and within the state of
Idaho and is counsel of record for Claimant/Appellant in the instant
appeal as well as in the underlying Title 72 proceedings.
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2.

That upon receipt of the Agency's Certification of Record, dated
November 15, 2016, at page 52 thereof it is certified that " ... all
exhibits offered or admitted in the proceeding ... are correctly listed in
the List of Exhibits."
Agency's Record.

The exhibit list is identified as page "i" of the
Exhibits 1-4 thereof were submitted to the

Commission by the parties' Stipulation for Correction/Substitution,
filed February 11, 2016, at page 15 of the Agency's record. Further,
Claimant's Exhibit 5, collectively being the IME reports of Dr. Brian
Tallerico, Defendants' medical expert, were forwarded to the Industrial
Commission by Appellant's counsel/affiant by correspondence to
Referee Powers dated July 11, 2016, at the request of Referee
Powers' office.
3.

That upon review of the Agency's Record, and specifically upon
review of the Exhibits List, counsel for Claimant/Appellant discovered
the omission therefrom of all but a small portion of the exhibits offered
by Claimant/Appellant and admitted of record by the Industrial
Commission.

4.

That affiant then prepared and filed Claimant/Appellant's Objection to
and Request for Addition/Augmentation of and to the Agency's
Record, dated November 21, 2016, a true and accurate copy of which
is herewith affixed and attached as Exhibit A hereto.

5.

Thereafter, during a telephonic conference call between Referee
Powers and counsel for the parties upon December 13, 2016,
Referee Powers advised that following the parties' partial settlement
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of Claimant/Appellant's underlying Title 72 claim by that Modified
Lump Sum Agreement approved by the Industrial Commission's
November 6,

2015,

Order,

by reason

of confusion

and/or

misunderstanding, substantially all of the parties' Exhibits were
destroyed by the Industrial Commission such that the August 30,
2016, Findings of Fact, Conclusions of Law, and Order was made and
entered upon an incomplete record and absent consideration of the
majority of the parties' exhibits admitted of record in the underlying
Title 72 proceedings.

L. Clyel Berry
SUBSCRIBED AND SWORN to before me this ;;;oilictay of December, 2016.

MELODY E KREFT
Notary Public
State of Idaho

Residing at: _;+_1--'-/=PJ<~e.._ _ _ _ _ _ __
My Commission Expires: ~ - 2i -19

CERTIFICATE OF SERVICE
I hereby certify that I am a resident attorney of the State of Idaho and that on the

r2n_ day of December, 2016, I served a copy of the foregoing document by depositing a
true copy thereof in the United States mail, postage prepaid, addressed to the following:
Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
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L.CLYELBERRY,C.HARTERED
ATTORNEY AND COUNSELORATlAW
P.0.BOX 302
Twin Falls, ID 83303-0302
Telephone: 208/734-9962
Fax Nwnber: 208/733-36]9
Idaho Srate Bar No. 1897

BEFORE THE SUPREME COURT
OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,

SUPREME COURT NO. 44552

Claimant/Appellant,
vs.
CITY OF TWIN FALLS,
Employer,
and

CLAIMANT/APPELLANT'S
OBJECTION TO AND
REQUEST FOR
ADDITION/AUGMENTATION
OF AND TO THE AGENCY'S
RECORD

STATE INSURANCE FUND,
Surety,
Defendants/Respondents.

COMES NOW Charles LeRoy Hartgrave, Claimant/Appellant herein, and
moves the Idaho State Industrial Commission pursuant to Idaho Appellate Rule 29, for
an Order Augmenting the Agency's Record in the above-entitled appeal with:
Claimant's Exhibits A; B; C; G; I; O; P; and, R, being Claimant's Rule 10
Submission of Exhibits (Amended) excluding Exhibit G, being the IME

CLAIMANT/APPELLANT'S OBJECTION TO AND REQUEST FOR
ADDITION/AUGMENTATION OF AND TO THE AGENCY'S RECORD - 1
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reports of Dr. Brian Tallerico, dated December 16, 2012; February 23,
2011; August 6, 2011; and, February 27, 2012.
The specific grounds for the request are as follows:
1.

Within the Agency's Certification of Record, dated November 15,
2016, at page 52 of the Agency's Record, it is certified that " ... all
exhibits offered or admitted in this proceeding ... are correctly
listed in the List of Exhibits." lhe Exhibit List is identified as
page "i" of the Agency's Record.

Exhibits 1-4 thereof were

submitted to the Commission by the parties' Stipulation for
Correction/Substitution, filed February 11, 2016, at page 15 of
the Agency's record. Further, Claimant's Exhibit 5, collectively
being the IME reports of Dr. Brian Tallerico, above-referenced,
were forwarded to the Commission by Appellant's counsel by
correspondence to Referee Powers dated July 11, 2016, at the
request of Referee Powers' office.
That upon receipt and review of the Agency's Record
herein, and specifically upon review of the Exhibits List, counsel
for Claimant/Appellant is concerned regarding what appears to
be the omission of all but a small portion of the Exhibits offered
by Claimant/Appellant and admitted of record herein, and hereby
requests that the Agency's Record be augmented so as to
encompass and include all Exhibits admitted of record herein.

CLAIMANT/APPELLANT'S OBJECTION TO AND REQUEST FOR
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DATED this

di_ day of November,

CERTIFICATE OF SERVICE

I hereby certify that I am a resident attorney of the State of Idaho and
day of November, 2016, I served a copy of the foregoing document
that on th.e
by depositing a true copy thereof in the United States mail, postage prepaid,
addressed to the following:

J1L

Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
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STEPHAN, KVANVIG, STONE & TRAINOR
L. Clyel Berry - ISB #1897
P. 0. Box 83
Twin Falls, Idaho 83303-0083
Telephone: 208-733-2721
Facsimile: 208-733-3619
E-Mail: sks&t@idaho-law.com
Hartgrave/Motion-Suspend-Obj/mek
Attorney for Claimant/Appellant

.,·: {__ .1

.;

BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,
Claimant/Appellant,

vs.
CITY OF TWIN FALLS,
Employer,

Supreme Court No. 44552
CLAIMANT/APPELLANT'S REPLY
TO RESPONDENTS' RESPONSE
TO MOTIONS FOR SUSPENSION
OF APPEAL AND TEMPORARY
REMAND TO THE INDUSTRIAL
COMMISSION OF THE STATE OF
IDAHO; AND, MOTION TO STRIKE

and
STATE INSURANCE FUND,
Surety,
Defendant/Respondents.
COMES NOW Appellant by and through counsel of record herein and hereby
replies to Respondents' Response to Claimant/Appellant's Motions for Suspension of
Appeal and Temporary Remand, as follows:

CLAIMANT/APPELLANT'S REPLY TO RESPONDENTS' RESPONSE TO MOTIONS
FOR SUSPENSION OF APPEAL AND TEMPORARY REMAND TO THE INDUSTRIAL
COMMISSION OF THE STATE OF IDAHO; AND, MOTION TO STRIKE - 1
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MOTION TO STRIKE
It must be first noted that Respondents' Response to Claimant's Motions is
untimely. Claimant's/Appellants' Motions were dated and bear a Certificate of Service of
December 20, 2016. IAR 32(d) states that, "[a]ny party may file a brief or statement in
opposition to the motion within 14 days from service of the motion." IAR 20 provides that,
to the extent pertinent hereto,
" ... if the document is transmitted by mail such filing and service
shall be deemed complete ""upon mailing.

A Certificate of

Mailing signed by an attorney that a document was properly
mailed in the United States Mail with postage pre-paid to
named persons on a day certain shall create a rebuttable
presumption that such mailing was so made."
Thusly, Respondents had fourteen (14) days from December 20, 2016, to file
response/objection to Claimant/Appellant's Motions, with that fourteenth day being January
3, 2017. Respondents' Response was dated and bears a Certificate of Service of January
4, 2017, and is thusly untimely and should be struck upon said basis.
CLAIMANT/APPELLANT'S REPLY TO RESPONDENTS' RESPONSE TO MOTIONS
Although Respondents concur that the appeal should be suspended pending
remand to the Industrial Commission, Respondents seek this Court's Order that the
remand should only be for the limited purpose of allowing the Industrial Commission to
consider " ... the existing record, ie, exhibits and depositions already considered by the
Commission." Such is illogical in light of the fact that, as set forth within Berry's Affidavit
in Support of Motions for Suspension of Appeal; and, for Temporary Remand to the Idaho

CLAIMANT/APPELLANT'S REPLY TO RESPONDENTS' RESPONSE TO MOTIONS
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State Industrial Commission, of record before this Court, the "exhibits and depositions
already considered by the Commission" constituted an incomplete record. Respondents
assert that, " ... it is unknown whether any exhibits were not considered by the Commission
in reaching its Order." Such is absolutely false and constitutes a misrepresentation by
Respondents to the Supreme Court. It must be noted that this representation made by
Respondents' counsel was without benefit of supporting Affidavit and thusly is without
consequence to rebut any portion of the representations of fact made by and within the
Affidavit of Berry in Support of Motions, dated December 20, 2016, currently before the
Court.
Appellant's Motions for Suspension of Appeal and for Temporary Remand
was filed to allow the Commission to cure the incomplete and defective record upon which
its August 30, 2016, Order was made; and, to consider Claimant/Appellant's I.C. § 72719(3) Motion, to be lodged with the Commission following remand.
Further, upon any cure of the defective August 30, 2016, Order by the
Commission, Claimant would have twenty (20) days from the date of filing the "new"
decision to move for reconsideration or rehearing pursuant to I.C. § 72-718.

Such is

Claimant's statutory right. Allowing the Commission to consider an I.C. § 72-719(3) Motion
in conjunction with the temporary remand would allow the Commission to consider and
address matters and arguments upon the filing of Claimant's I.C. § 72-718 Motion, which
otherwise could be filed within twenty (20) days of any new/corrected decision of the
Commission, and thusly further facilitate the consideration by the Commission within a
single proceeding that which would otherwise be considered upon a piecemeal basis.

CLAIMANT/APPELLANT'S REPLY TO RESPONDENTS' RESPONSE TO MOTIONS
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For these reasons, Appellant respectfully petitions the Idaho State Supreme
Court to grant ClaimanUAppellant's Motions for Suspension of Appeal; and, Temporary
Remand to Industrial Commission of the State of Idaho.
RESPECTFULLY submitted this!!_ day of January, 2017.
STEPHAN,KVAN

STONE & TRAINOR

By_~,c.-~:......:::a"--\-,r---1------L. Clyel B rry
Attorney for ClaimanUAppellant

CERTIFICATE OF SERVICE
/

I hereby certify that I am a resident attorney of the State of Idaho and that on
the _C.,_ day of January, 2017, I served a copy of the foregoing document by depositing
a true copy thereof in the United States mail, postage prepaid, addressed to the following:
Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
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STEPHAN, KVANVIG, STONE

& TRAINOR

ATTORNEYS AT LAW
RUSSELL G. KV ANVIG
LAIRD B. STONE
JEREMY C. VAUGHN - ASSOCIATE
KEVIN F. TRAINOR - OF COUNSEL
L. CLYEL BERRY - OF COUNSEL
TELEPHONE 208-733-2721

WELLS FARGO BANK BUILDING
I 02 MAIN AVENUE SOUTH, STE #3
POST OFFICE BOX 83
TWIN FALLS, IDAHO 83303-0083

Over 100 Years of Legal Services to the Magic Valley

FRANKL. STEPHAN 1886-1952
DANIELA. SLAVIN 1938-1987
ROBERT W. STEPHAN 1917-2003

E-MAIL sks&t@idaho-law.com
FACSIMILE 208-733-3619

December 13, 2016

VIA FACSIMILE
Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
Fax No.: (208) 947-0014

Re: Charles Leroy Hartgrave v. City of Twin Falls and State Insurance Fund
Dear Mr. Augustine:
I am writing this letter to you following the telephonic conference between
Referee Powers and counsel the morning of December 13, regarding the above. The
issue discussed with Mr. Powers arose by reason of my filing the Claimant's Objection to
the Record and Request for Addition/Augmentation of and to the Agency's Record. I filed
that Motion upon my review of the Agency's Record which had obvious omissions of
exhibits which were offered and admitted of record. Unfortunately, in light of confusion
and/or misunderstanding regarding the parties' Modified Lump Sum Agreement approved
by the Commission's Order of November 6, 2015, the reservation from that settlement of
the issue of the compensability of Claimant's right knee/right TKA was overlooked and the
parties' exhibits were then destroyed. It is my understanding that the only exhibits before
the Commission at the time of the Commission's consideration of the reserved issue were
the attachments to the Parties' Stipulation for Correction/Substitution re Claimant's Exhibit
C.1.; and, for Augmentation of/to Claimant's Exhibit G, together with the IME reports of
your clients' IME physician, Dr. Tallerico, dated February 23, 2011, August 6, 2011,
February 27, 2012 and December 16, 2012, which were forwarded to the Commission by
my correspondence to Referee Powers dated July 11, 2016, at the request of Referee
Power's office. Additionally, the Commission had before it the post-hearing depositions
of Dr. Tallerico, taken March 17, 2016, and Dr. McKee, taken March 31, 2016.
Upon that basis, I believe it to be inescapable but that the Commission's
Findings of Fact, Conclusions of Law, and Order dated and filed August 30, 2016, presents
with an incurable defect, such that the pending appeal will result in a remand for rehearing.
Thusly, following through with the appeal to conclusion would achieve no benefit to the
parties and results in the further expenditure of resources on the part of each of our clients
and offices. Although I most certainly do not profess to be an expert in appellate rules,
procedures or law, I believe that means exist to avoid this expenditure of resources and
delay of at least one year, and achieve exactly the same results.
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Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
December 13, 2016
Page 2
As I proposed during the telephonic conference, to circumvent the stay of
proceedings upon appeal the parties could jointly file a Motion for Suspension of Appeal
pursuant to Rule 13.2, Idaho Appellate Rules, and request a temporary remand to the
Commission pursuant to Rule 13.3, Idaho Appellate Rules, for the purpose of allowing
the Commission to proceed with rehearing of the reserved issue. Rehearing would
consist of the resubmission of the parties' Exhibits together with allowing Mr. Hartgrave
opportunity to testify. Then, the reserved issue could be resubmitted to the
Commission for decision upon the full record.
Lastly, I will be out of my office and in the Seattle area commencing next
Wednesday, December 21, for the holidays. It is my understanding that you will be
meeting with your clients regarding other matters upon December 14, and will be able
to discuss this matter and hopefully receive your clients' response to my proposal which
I believe will facilitate the same result as would continuation of the appeal, without the
waste of time, monies and resources by our respective offices, our clients and
ultimately Idaho's Supreme Court.
Please call me should you have questions or concerns. Otherwise, I look
forward to your clients' hopefully prompt response to this proposal.

LCB/mek
Cc:
Referee Michael E. Powers (Via Facsimile)
Fax: (208) 334-2321
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18 (Pages 60 to 63)
Page 62

Page 60

10

10

II

II

12

12

13

IJ

14

14

15

15

16

16

17

17

18

18

19

19

20

20

21

21

changed the way I walk and different things like that.

22

22

I started having a lot of trouble with this right knee.

23

23

Being on crutches for six weeks, totally on the right

24

24

knee, it just caused all sorts of problems.

25

25

DEPOSITION OF CHARLES LeROY HARTGRAVE (05.20.2015)

A. After the two surgeries on my left knee, it

Q. What kind of problems? What were they?
DEPOSITION OF CHARLES LeROY HARTGRAVE (05.20.2015)

Page 63

Page 61

I·.

A. It was in extreme pain. I was having trouble
bending it. It just was at the point where I couldn't
get around anymore.

I

Q. Did that affect your work on the job?
A

Yeah. Well, I had to be careful going up steps

on crutches and different things like that.
Q. Did you have the surgery right after you got
off of crutches?

A

9

It was before the crutches. Actually, it did.

10

ltl

My knee never -- this right knee never came back after I

II

II

got back to work. It still gave me severe problems.

12

12

13

IJ

14

14

15

15

16

16

17

17

IH

IH

19

19

20

20

21

21

22

22

23

23

24

24

25

25
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10 (Pages 28 to 31)
Page 30

Page 28

"'

10

II

II

12

"

13

13

1.

14

14

IS

,s

Q. What kind of hobbies do you enjoy?

16

"'

A. I like to camp.

17

17

IH

IH

MR. BERRY: Counsel, are you speaking about
currently?

19

19

MR. AUGUSTINE: Currently, yes.

2U

20

THE WITNESS: I like to camp. I like to hunt,

21

21

but I can't really do that much anymore. You know, I

22

22

enjoy camping.

2J

2J

24

24

there a specific place, or do you kind of spread it

25

around?

25

DEPOSITION OF CHARLES LeROY HARTGRAVE (05.20.2015)

,,

Q. BY MR. AUGUSTINE: Where do you go to camp? Is

DEPOSITION OF CHARLES LeROY HARTGRAVE (05.20.201 S)

Page 31

Page 29

,,

A. We run up in the South Hills most of the time.

Once in a while, we make it up north but not often.
Q. Who is "we"?
A. My wife and I.

Q. You say you hunt. Prior to 2009, were you able

to hunt without any problems?
A.

Yes.

Q. Annually, do you get a hunting license and a
fishing license?
IO

IO

A. Yes.

II

II

Q. Tell me a little bit about how you hunt now and

"

12

how your injuries have affected your ability to hunt.
A. 1 can no longer walk over some of the rougher

13

13

14

14

terrain, you know, that 1 used to like to go through.

15

15

I've got to -- it's got to be pretty easy.

16

16

17

17

IH

IH

19

19

Q. Give me some examples of where you used to go
where you can't walk now.
A. There are certain canyons that I used to hunt,

and it just isn't doable anymore.

20

20

Q. What body parts do you attribute that lo?
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A. Most of it is just the left knee.
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Q. Did you have any difficulty performing any of
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Page 69
the exercises or activities that Mr. Wright required of
you?
A.

Yes. He had me try to squat down and kneel. I

carried some weights. They all had an effect on my
knee.

Q. Just your left?
A. My left knee.

Q. I want to make sure I understand. Did you
attribute all of the problems that you had on your FCE
Ill

to your left knee only, or was it your left and right?

10

II

Your left hip?

ii

12

12

A. Pretty _m.11.ch, th.e_l,(:ft knpe.
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,
Claimant,
V.

CITY OF TWIN FALLS,
Employer,
and

IC 2009-005461
ORDER GRANTING RESPONDENTS'
MOTION FOR CONSIDERATION OF
THE ENTIRE RECORD PURSUANT
TO IDAHO CODE § 72-719;
ORDER DENYING APPELLANTS'
MOTION FOR REOPENING OF
CLAIM IN ORDER TO CORRECT
MANIFEST INJUSTICE

STATE INSURANCE FUND,
Surety,
Defendants.

On January 23, 2017, the Supreme Court issued its Order Granting Motions for
Suspension of Appeal and Temporary Remand. On January 26, 2017, Claimant filed a
Motion for Re-Opening of Claim in Order to Correct Manifest Injustice; And, Argument,
with supporting affidavit.

On February 6, 2017, Defendant filed a Motion for

Consideration of the Entire Record Pursuant to Idaho Code §72-719 and Memorandum in
Opposition to Claimant's Motion to Reopen, with supporting affidavit.

Claimant's

Response to Defendants' Motion for Consideration of the Entire Record Pursuant to
Idaho Code §72-719; and, Reply to Defendants' Memorandum in Opposition to
Claimant's Motion to Re-Open, with Second Affidavit of Clyel Berry In Support Of

ORDER GRANTING RESPONDENTS' MOTION FOR CON SID ERA TION OF THE ENTIRE
RECORD PURSUANT TO IDAHO CODE§ 72-719; ORDER DENYING APPELLANTS' MOTION
FOR REOPENING OF CLAIM IN ORDER TO CORRECT MANIFEST INJUSTICE - 1
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Claimant's Motion for Re-Opening of Claim in Order to Correct Manifest Injustice, was
filed on February 9, 2017.
After reviewing the record herein, and particularly the Supreme Court's January
23, 2017, Order Granting Motions for Suspension of Appeal and Temporary Remand,
wherein:
"The appeal is suspended and matter is remanded to the
Commission to review allegedly omitted exhibits and for whatever
action appropriate including issuing a new order which is
appealable to this Court."

The Referee is constrained to hold that the purpose of the temporary remand was
to correct the inadvertent destruction of Claimant's Exhibits A, B, C, G, I 0, P, and R.
Accordingly, Appellant is hereby directed to file with the Commission those
omitted exhibits within the next 14 days from the date of this Order. The Commission
will then consider those omitted exhibits and decide whatever action is appropriate.
DATED this

-1.:-$~ day of

mc4 1ut1

, 2017.

INDUSTRIAL COMMISSION

ORDER GRANTING RESPONDENTS' MOTION FOR CON SID ERA TION OF THE ENTIRE
RECORD PURSUANT TO IDAHO CODE§ 72-719; ORDER DENYING APPELLANTS' MOTION
FOR REOPENING OF CLAIM IN ORDER TO CORRECT MANIFEST INJUSTICE - 2
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CERTIFICATE OF SERVICE
/1'5-r

.

I hereby certify that on the a:;- day of D1o r:cln
, 201 7, a true and correct copy
of the foregoing ORDER GRANTING RESPONDENTS' MOTION FOR
CONSIDERATIN OF THE ENTIRE RECORD PURSUANT TO IDAHO CODE §
72-719;ORDER DENYING APPELLANTS' MOTION FOR REOPENING OF
CLAIM IN ORDER TO CORRECT MANIFEST INJUSTICE was served by regular
United States mail upon each of the following persons:
L CL YEL BERRY
PO BOX 83
TWIN FALLS ID 83303-0083

ge

PAUL J AUGUSTINE
PO BOX 1521
BOISE ID 83701

'.if·. R """"

ORDER GRANTING RESPONDENTS' MOTION FOR CONSIDERATION OF THE ENTIRE
RECORD PURSUANT TO IDAHO CODE § 72-719; ORDER DENYING APPELLANTS' MOTION
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STEPHAN, KVANVIG, STONE & TRAINOR
L. Clyel Berry - ISB #1897
P. 0. Box 83
Twin Falls, Idaho 83303-0083
Telephone: 208-733-2721
Facsimile: 208-733-3619
E-Mail: sks&t@idaho-law.com
Hartgrave/MOT-RECON/mek
Attorney for Claimant

BEFORE THE INDUSTRIAL COMMISSION
STATE OF IDAHO

CHARLES LEROY HARTGRAVE,

I.C. No. 2009-005461
I.C. No. 2012-022300

Claimant,
vs.
CITY OF TWIN FALLS,

CLAIMANT'S MOTION FOR
RECONSIDERATION OF MARCH 1,
2017, ORDER
~
~
2;;
__,
-i

::I:

>

:::0

Employer,
and
STATE INSURANCE FUND,

U>
V)

0

Surety,

z

..

I..O

N

co

Defendants.
COMES NOW Claimant, by and through counsel of record herein, and
hereby files his Motion for Reconsideration from the Commission's March 1, 2017, Order
Granting Respondent's Motion for Consideration of the Entire Record Pursuant to Idaho
CLAIMANT'S MOTION FOR RECONSIDERATION OF MARCH 1, 2017, ORDER-1
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Code Section 72-719; (and) Order Denying Appellant's Motion for Reopening of Claim in
Order to Correct Manifest Injustice. The instant Motion is made pursuant to JRPP 3 F
and/or G.
The instant Motion is made at current time to advise the Commission that
Claimant has filed Claimant/Appellant's Motion for Order Clarifying and/or Providing Further
Guidance Regarding Order Granting Motions for Suspension of Appeal and Temporary
Remand, by instrument of even date herewith, which seeks the Supreme Court's
clarification and/or further instruction regarding the scope of the Commission's jurisdiction
upon the Supreme Court's January 23, 2017, Order Granting Motions for Suspension of
Appeal and Temporary Remand. True and correct copies of said Motion and supporting
Affidavit are herewith affixed and attached.
The Commission's March 1, 2017, Order Granting Respondents' Motion for
Reconsideration ... (and) Order Denying Appellant's Motion for Re-Opening noted that
Referee Powers was " ... constrained to hold that the purpose of the temporary remand was
to correct the inadvertent destruction of Claimant's Exhibits A, 8, C, G, I, 0, P, and R."
Obviously, if Referee Powers is correct in his interpretation of the purpose
of the Supreme Court's January 23, 2017, Order Granting Motions, his March 1, 2017,
Order was so mandated thereby. Conversely, if the Supreme Court's January 23, 2017,
Order was not so limited, but was intended by the Court to grant jurisdiction to the
Commission upon temporary remand to consider Claimant's Motion for Re-Opening to
Correct Manifest Injustice, clarification and/or further instruction of the Supreme Court at
instant time would avoid further delay and future exhaustment of resources by the parties,
the Commission, and potentially the Supreme Court.

CLAIMANT'S MOTION FOR RECONSIDERATION OF MARCH 1, 2017, ORDER -2
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WHEREFORE, the purpose of the instant Motion was to advise the
Commission of the filing of Claimant/Appellant's Motion for Order Clarifying and/or
Providing Further Guidance Regarding Order Granting Motions for Suspension of Appeal
and Temporary Remand with the Supreme Court, such that further proceedings before the
Commission upon temporary remand may be deferred pending the Supreme Court's Order
upon Appellant's Motion.
Dated this

J!j_ day of March, 2017.
STEPHAN,KVAN

By_ _. - . : ; . - " I F = - - - _ , __ _ _ _ _ _ __
L. Clyel Ber
Attorney for Claimant

CERTIFICATE OF SERVICE

I hereby certify that I am a resident attorney of the State of Idaho and that on
the
day of March, 2017, I served a copy of the foregoing document by depositing a
true copy thereof in the United States mail, postage prepaid, addressed to the following:

_ff(_

Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
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STEPHAN, KVANVIG, STONE & TRAINOR
L. Clyel Berry - ISB #1897
P. 0. Box 83
Twin Falls, Idaho 83303-0083
Telephone: 208-733-2721
Facsimile: 208-733-3619
E-Mail: skst@idaho-law.com
Hartgrave/Mot-OCO/mek
Attorney for Claimant/Appellant

BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,
Claimant/Appellant,
vs.
CITY OF TWIN FALLS,
Employer,

Supreme Court No. 44552

CLAIMANT/APPELLANT'S MOTION
FOR ORDER CLARIFYING AND/OR
PROVIDING FURTHER GUIDANCE
REGARDING ORDER GRANTING
MOTIONS FOR SUSPENSION OF
APPEAL AND TEMPORARY
REMAND

and
STATE INSURANCE FUND,
Surety,
Defendant/Respondents.
COMES NOW Claimant/Appellant herein, by and through counsel of record,
and pursuant to Rule 32, IAR, respectfully petitions the Supreme Court of the State of
Idaho for its supplemental Order clarifying and/or providing instruction and guidance

CLAIMANT/APPELLANT'S MOTION FOR ORDER CLARIFYING AND/OR
PROVIDING FURTHER GUIDANCE REGARDING ORDER GRANTING MOTIONS
FOR SUSPENSION OF APPEAL AND TEMPORARY REMAND - 1
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regarding the January 19, 2017, Order Granting Motions for Suspension of Appeal and
Temporary Remand, entered herein.
The instant Motion is made upon the grounds and for the reasons as are setforth within the Affidavit of Clyel Berry in Support, filed contemporaneously herewith.
DATED This

_i!/_ day of March, 2017.
STEPHAN, KVANVI

u
BY------.......---'--t--~~-----.r------L. Clyel Bery
Attorney for Claimant/Appellant

CERTIFICATE OF SERVICE

I hereby certify that I am a resident attorney of the State of Idaho and that on
the
day of March, 2017, I served a copy of the foregoing document by depositing a
true copy thereof in the United States mail, postage prepaid, addressed to the following:

_f!{__

Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701

CLAIMANT/APPELLANT'S MOTION FOR ORDER CLARIFYING AND/OR
PROVIDING FURTHER GUIDANCE REGARDING ORDER GRANTING MOTIONS
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STEPHAN, KVANVIG, STONE & TRAINOR
L. Clyel Berry - ISB #1897
P. 0. Box 83
Twin Falls, Idaho 83303-0083
Telephone: 208-733-2721
Facsimile: 208-733-3619
E-Mail: skst@idaho-law.com
Hartgrave/MOT-OCO-AFF/mek
Attorney for Claimant/Appellant

BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,
Claimant/Appellant,
VS.

CITY OF TWIN FALLS,
Employer,

Supreme Court No. 44552
AFFIDAVIT OF CLYEL BERRY IN
SUPPORT OF MOTION FOR
ORDER CLARIFYING AND/OR
PROVIDING FURTHER GUIDANCE
REGARDING ORDER GRANTING
MOTIONS FOR SUSPENSION OF
APPEAL AND TEMPORARY
REMAND

and
STATE INSURANCE FUND,
Surety,
Defendant/Respondents.
STATE OF IDAHO
County of Twin Falls.

)
) ss.
)

Clyel Berry, having been first duly sworn on oath, deposes and states as follows:

AFFIDAVIT OF CLYEL BERRY IN SUPPORT OF MOTION FOR ORDER
CLARIFYING AND/OR PROVIDING FURTHER GUIDANCE REGARDING
ORDER GRANTING MOTIONS FOR SUSPENSION OF APPEAL AND
TEMPORARY REMAND - 1
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1.

That your affiant is an attorney licensed by and within the state of Idaho and
is counsel of record for Claimant/Appellant in the instant appeal as well as
in the underlying Title 72 proceedings.

2.

Of record before the Idaho State Supreme Court in the instant matter are
Claimant/Appellant's Motions for Suspension of Appeal; and, Temporary
Remand to the Industrial Commission of the State of Idaho with the Affidavit
of Clyel Berry in Support of Motions, each dated December 20, 2016;
Respondents' Response to Claimant's Motions, dated January 4, 2017; and,
Claimant/Appellant's Reply to Respondents' Response to Motions, dated
January 6, 2017.
As may be seen thereby, both Appellant and Respondents concurred
that Claimant's appeal should be suspended pending remand to the
Industrial Commission. However, the parties disagreed as to the scope of
the purpose of/the Commission's jurisdiction upon temporary remand.
Respondents argued that, "[w]ith respect to remand, this Court should only
order temporary remand to the Industrial Commission to consider the
stipulated exhibits in light of the existing record ... (to) review the allegedly
omitted exhibits and issue an Order that is appealable to this Court."
Respondents' January 4, 2017, Response, at page 2. Conversely, Appellant
argues that the temporary remand should " ... allow the Commission to cure
the incomplete and defective record ... ; and, to consider Claimant/Appellant's
I.C. § 72-719(3) Motion, to be lodged with the Commission following

AFFIDAVIT OF CLYEL BERRY IN SUPPORT OF MOTION FOR ORDER
CLARIFYING AND/OR PROVIDING FURTHER GUIDANCE REGARDING
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remand." Claimant/Appellant's Reply to Respondents' Response to Motions,
dated January 6, 2017, at page 3.
3.

The Supreme Court's Order Granting Motions for Suspension of Appeal and
Temporary Remand, dated January 19, 2017, provided that,
[t]he appeal is suspended and matter is remanded to the
Commission to review allegedly omitted exhibits and for
whatever action appropriate including issuing a new order
which is appealable to this Court.

4.

Upon receipt of the Supreme Court's January 19, 2017, Order Granting
Motions for Suspension of Appeal and Temporary Remand, Claimant filed
his Motion for Re-Opening of Claim and Order to Correct Manifest Injustice
with the Affidavit of Clyel Berry in Support, by instruments dated January 25,
2017, upon Claimant's counsel's belief that the phrase " ... for whatever action
appropriate including issuing a new order which is appealable to this Court,"
granted jurisdiction to the Commission to re-open the record to both consider
the previously omitted exhibits as well as to consider Claimant's Motion for
Re-Opening of Claim in Order to Correct Manifest Injustice.

The Title 72

Defendants opposed Claimant's Motion to Re-Open and argued that the
consideration of said Motion by the Commission " ... exceeds the Supreme
Court's Order of Temporary Remand."
5.

Pursuant to Rule 13.3(a) IAR, temporary remand is for the limited purpose
for the " ... administrative agency to take further action as designated in the
order of remand." (Emphasis added).

AFFIDAVIT OF CLYEL BERRY IN SUPPORT OF MOTION FOR ORDER
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6.

The Commission issued its Order Granting Respondents' Motion for
Consideration of the entire record pursuant to Idaho Code§ 72-719; Order
Denying Appellant's Motion for Reopening of Claim in Order to Correct
Manifest Injustice dated March 1, 2017, and filed a certified copy of said
Order with the Supreme Court in the instant matter. To the extent pertinent
at current, said Order provided that,
[a]fter reviewing the record herein, and particularly the
Supreme Court's January 23, 2017, Order Granting Motions for
Suspension of Appeal and Temporary Remand, wherein:
'The Appeal is suspended and the matter is
remanded to the Commission to review allegedly omitted
exhibits and for whatever action appropriate including
issuing a new order which is appealable to this Court.'
The Referee is constrained to hold that the purpose of
the temporary remand was to correct the inadvertent
destruction of Claimant's Exhibits A, B, C, G, I, 0, P, and R.

7.

It is therefore obvious that the Commission/Referee Powers construed the abovequoted language from the January 23, 2017, Supreme Court Order Granting
Motions for Suspension of Appeal and Temporary Remand as being for the limited
purpose/jurisdiction for the Commission to consider the Exhibits inadvertently
destroyed by the Commission and thusly not considered thereby in the
Commission's August 30, 2016 decision.

8.

It is believed probable by Claimant's counsel that inclusion of the phrase "... for
whatever action appropriate ... " within the Supreme Court's January 23, 2017, Order
Granting Motions was intended to grant jurisdiction to and authorize the
Commission upon temporary remand to consider Claimant's Motion for Re-Opening
of Claim in Order to Correct Manifest Injustice in addition to considering the Exhibits

AFFIDAVIT OF CLYEL BERRY IN SUPPORT OF MOTION FOR ORDER
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inadvertently destroyed by the Commission. Otherwise, the January 23, 2017,
Order Granting Motions would simply have read " ... the appeal is suspended and
matter is remanded to the Commission to review allegedly omitted exhibits and
issuing a new order which is appealable to this Court."
9.

That clarification and instruction/guidance from the Supreme Court is requested at
this point in time to allow the Commission and the Title 72 parties to proceed
pursuant to the intent of the Supreme Court in issuing the January 23, 2017, Order
Granting Motions.
Dated this

j!/_ day of March, 2017.

L. Clyel Bery

SUBSCRIBED AND SWORN to before me this/ '-/M day of March, 2017.

MELODY E KREFT
Notary Public
State of Idaho
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CERTIFICATE OF SERVICE

/V

I hereby certify that I am a resident attorney of the State of Idaho and that on the
_:_t_ day of March, 2017, I served a copy of the foregoing document by depositing a true
copy thereof in the United States mail, postage prepaid, addressed to the following:
Paul J. Augustine
AUGUSTINE LAW OFFICES, PLLC
P.O. Box 1521
Boise, ID 83701
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

CHARLES LEROY HARTGRAVE,
Claimant,
IC 2009-005461
IC 2012-022300

V.

CITY OF TWIN FALLS,
Employer,

ORDER ON CLAIMANT'S MOTION
FOR RECONSIDERATION OF
MARCH 1, 2017 ORDER

and
STATE INSURANCE FUND,

Fl LED

23

Surety,

INDUSTRIAL COMMISSION
Defendants.

By order dated March 1, 2017, Referee Powers granted Claimant's motion that the
Commission consider the entirety of the exhibits submitted to the Commission on the stipulation
of the parties in connection with the Commission's resolution of the question of whether or not
Claimant's total right knee arthoplasty is causally related to the left knee injuries of February 3,
2009 and August 23, 2012. In his order, Referee Powers noted that in considering this issue he
did not have before him joint exhibits A, B, C, G, I, 0 and P.

Those joint exhibits were

· inadvertently destroyed prior to the matter coming under advisement before Referee Powers in
May of 2016. Therefore, the August 30, 2016 decision was issued without consideration of those
exhibits, even though the parties clearly believed that those exhibits were considered by the
Commission in connection with treatment of the sole issue before it. Indeed, it was not until the
preparation of the Clerk's Record on appeal that it was first discovered by the parties that
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Referee Powers had considered less than the entirety of all joint exhibits submitted by the parties.
Referee Powers granted Claimant's motion in this regard and ordered Claimant to file with the
Commission those omitted exhibits for consideration by the Commission. We do not disturb that
ruling.
Claimant also moved Referee Powers for his order reopening the record to correct a
"manifest injustice" under Idaho Code § 72-719(3).

Referee Powers denied the motion,

evidently believing that the Supreme Court's January 19, 2017 Order Granting Motions for
Suspension of Appeal and Temporary Remand limited the Commission in what it could or could
not do in connection with the remand. Specifically, the Court's order stated in pertinent part:
The appeal is suspended and matter is remanded to the Commission to review
allegedly omitted exhibits for whatever action appropriate including issuing a new
order which is appealable to this Court.
Referee Powers reasoned that the Court's order only authorized the Commission to undertake
whatever action is necessary to correct the Commission's failure to consider all of the joint
exhibits, but no further action.
In connection with his motion for reconsideration, Claimant filed a contemporaneous
motion with the Idaho Supreme Court requesting clarification of the Court's prior order granting
the motion for suspension of appeal and temporary remand. In the Court's order of April 11,
2017, granting Claimant's motion, the Court stated:
The temporary remand is to allow the Commission to review the exhibits that
were allegedly omitted and take whatever action appropriate as a result of the
admission of those exhibits.
Therefore, the Court has unambiguously signaled to the Commission that it is not limited to only
considering how the additional exhibits might impact the August 30, 2016 decision. The Court's
order anticipates that the Commission may take whatever other action it deems necessary, and

ORDER ON CLAIMANT'S MOTION FOR IDAHO CODE§ 72-719 REVIEW - 2
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which is within its jurisdiction, to rectify the Commission's failure to consider the totality of the
record. Therefore, we believe it is appropriate to review Referee Powers' denial of Claimant's
motion to reopen the record to correct what Claimant describes as a "manifest injustice."
A review of the original January 25, 2017 motion to reopen the claim in order to correct a
manifest injustice, reflects that since the August 30, 2016 decision, Claimant's right knee has
continued to deteriorate. Per Claimant, he has been advised that his right total knee arthroplasty
has failed, and that he now requires a revision surgery. This will expose Claimant to additional
medical expenses that were not anticipated at the time he argued his case before the Commission.
It is urged that this change in circumstance warrants reopening of the claim in order to allow

Claimant to put on additional evidence:
Obviously, circumstances changed such that Claimant and his family now face the
potential of being obligated for significant out-of-pocket expenses regarding
insurance deductibles and/or co-pays. Such is most certainly unconscionable and
represents a manifest injustice deserving of Commission review of Claimant's
testimony in conjunction with the full exhibits admitted of record herein.
(Claimant's motion at page 6.)
It is difficult to understand how the worsening of Claimant's right knee warrants reopening of

the hearing. The issue before the Commission in connection with the August 30, 2016 decision
was not the severity of Claimant's right knee condition, but rather, whether Claimant's need for a
total right knee arthroplasty is causally related to his two compensable left knee injuries. The
argument, of course, is that the Claimant's two left knee injuries caused gait alteration and/or
required Claimant to use crutches, such that his right knee was loaded in a new and different
manner, thus causing Claimant to require a right knee arthroplasty sooner than he would
otherwise have needed it absent the left knee injuries. That Claimant has now gone further
downhill, and may now require further revision of the right knee, has nothing to do with the
ORDER ON CLAIMANT'S MOTION FOR IDAHO CODE § 72-719 REVIEW - 3
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threshold causation issue that was the only issue before the Industrial Commission in connection
with the August 30, 2016 decision.
Careful perusal of Claimant's January 25, 2017 motion reflects that the real reason for
Claimant's motion to reopen these proceedings rests on something else. After noting that the
Commission must consider all of the joint exhibits submitted by the parties in connection with
the issue at hand, Claimant then suggests that additional evidence from Claimant should be
allowed to correct an oversight that was only revealed to Claimant upon review of the
Commission's August 30, 2016 decision:
Upon counsel's review of the August 30, 2016, Findings of Fact, Conclusions of
Law, and Order, it is believed clear that the right knee claim failed by reason of
the absence of documentation within the medical records that Claimant had
explained and/or described the circumstances involving the onset of right knee
symptomatology to his providers following Claimant's March 13, 2013, repeat
left knee surgery, which Defendants conceded was compensable. Re-opening the
record to allow Claimant's testimony in this regard would pose but little
inconvenience to the parties, their respective counsel, or the Commission, when
weighted against the prospect of Claimant and his family becoming personally
obligated for the deductibles and/or co-pays associated with prospective right
knee medical procedures.
(Claimant's motion at page 5.)
Therefore, the manifest injustice that is to be corrected is Claimant's failure to put on certain
proof that was in existence as of the date of submission to the referee, but which Claimant now
realizes may be relevant to the issue of causation. We decline to accept this invitation, since, as
explained below, we do not believe that it amounts to the kind of circumstance that warrants the
application ofldaho Code§ 72-719(3). That section provides:
The commission, on its own motion at any time within five (5) years of the date
of the accident causing the injury or date of first manifestation of an occupational
disease, may review a case in order to correct a manifest injustice.
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While the statute authorizes the Commission, alone, to correct a manifest injustice on its
own motion, case law establishes the statute does not prohibit a party from inviting the
Commission to correct a manifest injustice by notifying the Commission that an earlier order
should not stand, for one reason or another. See Banzhaf v. Carnation Co., 104 Idaho 700, 662
P.2d 1144 (1983). Therefore, after the Commission enters a decision final pursuant to Idaho
Code § 72-718, something may arise in the way of new or previously undiscovered evidence that
requires some affirmative action by the Commission in order to avoid the perpetuation of an
unjust outcome.

Obviously, not every new, or newly discovered fact constitutes a basis for

revisiting a decision made final under Idaho Code § 72-718. Page v. McCain Foods, Inc., 145
Idaho 302, 179 P.3d 265 (2008).

What then constitutes a new or newly discovered fact of

sufficient magnitude to warrant application of Idaho Code § 72-719(3)? Page, supra, provides a
good illustration of the type of circumstance that warrants the Commission's scrutiny of a
previous decision. In Page, Claimant suffered a work related injury to her knee for which she
received medical treatment by Dr. Peterson.

Claimant was scheduled to be examined by

Dr. Peterson on November 26, 2001, but was a no-show for the appointment.

Possibly

supposing that if Claimant did not show up for the appointment she must be okay, Dr. Peterson
authored a note declaring claimant medically stable as of November 26, 2001. In its decision,
the Commission "gave greater weight and credibility to the evidence presented by Dr. Peterson,"
on the question of Claimant's date of medical stability.

Indeed, the only evidence which

supported a November 26, 2001 date of medical stability for claimant was from Dr. Peterson.
Relying on Dr. Peterson's medical records and reports, the Commission concluded that claimant
reached medical stability on November 26, 2001, and was not entitled to income or medical
benefits for her knee injury subsequent to that date. After the Commission issued its decision,
ORDER ON CLAIMANT'S MOTION FOR IDAHO CODE§ 72-719 REVIEW - 5
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claimant moved the Commission to review its order to correct a manifest injustice pursuant to
Idaho Code § 72-719(3). Filed in support of that motion was a letter written by Dr. Peterson
withdrawing his earlier chart note, explaining that claimant really was not medically stable as of
November 26, 2001 and that she required further medical care for her knee injury. Even though
the Commission had previously found that the greatest weight should be given to Dr. Peterson's
opinions, it declined to revisit the date of claimant's medical stability. On appeal, the Court
noted that the November 26, 2001 date of medical stability depended completely on
Dr. Peterson's testimony, that the Commission found Dr. Peterson to be credible, and that
Dr. Peterson had persuasively recanted his November 26, 2001 chart note; the Court found that it
would be manifestly unjust not to revisit the November 26, 2001 date of medical stability.
Though noting that not every medical provider who changes his mind provides grounds for
application of Idaho Code § 72-719(3), the Court stated that the particular facts of Page
warranted this consideration:
Here there was no evidence to support Dr. Peterson's original opinion of clinical
stability and then when the relevant facts were brought to his attention he
reviewed his record and appropriately revised his opinion.
It is easy to understand why Idaho Code§ 72-719(3) was applicable to the facts of Page. The

physician who the Commission found to be most credible, and the only physician who offered
evidence establishing a November 26, 2001 date of medical stability, subsequently offered a
persuasive letter explaining that he had been mistaken in his November 26, 2001 chart note. On
his original opinion turned claimant's entitlement to additional medical care and indemnity
benefits. It would have been manifestly unjust to deny the relief sought.
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The facts of the instant matter are not nearly so compelling. The sole issue before the
Commission is whether Claimant's total right knee arthroplasty is causally related to the 2009
and 2012 left knee injuries. The parties submitted the matter to the Commission without hearing,
on a stipulated record. Unbeknownst to the parties, at least until the Notice of Appeal was filed,
the Commission failed to consider the entirety of the record. Claimant had every opportunity
and every incentive to adduce all facts relevant to the causation question in connection with the
original proceeding before the Commission. Certainly, those facts reasonably encompass what
Claimant may or may not have said to his providers concerning the onset of right knee
symptomatology. However, for whatever reason, that evidence was not developed or provided to
the Commission as part of Claimant's case in chief.

It certainly cannot be argued that the

evidence is in some respect "new," as was Dr. Peterson's post-hearing recantation of his note
identifying Claimant's date of medical stability. Claimant is in no different posture than many
other practitioners who might wish, after review of a Commission decision, that they had put on
different or further proof on this or that issue. We would not be inclined to entertain a request to
retry a case in such circumstances, and the fact that the Commission is entering a new decision
based on all of the evidence it should have considered, does not change that. The two things pass
in space, and we are not inclined to find that the judgment call made by Claimant in connection
with the ordering and substance of his proof warrants the reopening of the record to correct a
manifest injustice.
The parties tried their respective cases under the assumption that the record contained the
inadvertently omitted exhibits. The case was briefed pursuant to the same assumption. There is
no need for a new hearing or further briefing. The Commission has reviewed the complete record
and issued a revised decision contemporaneously herewith.
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It is so ORDERED.
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

CHARLES HARTGRAVE,
Claimant,
IC 2009-005461
IC 2012-022300

V.

THE CITY OF TWIN FALLS,
Employer,

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND ORDER

and

FILED
IDAHO STATE INSURANCE FUND,
Surety,

23
INDUSTRIAL COMMISSION

Defendants.

INTRODUCTION AND PROCEDURAL HISTORY

Pursuant to Idaho Code § 72-506, the Idaho Industrial Commission assigned the above
referenced matter to Referee Michael E. Powers. Claimant is represented by L. Clyel Berry of
Twin Falls. Defendants are represented by Paul J. Augustine of Boise. Two complaints were
filed on January 23, 2014 and later consolidated in an order dated March 28, 2014. On October
30, 2015, the parties submitted a lump sum settlement, which was approved November 6, 2015,
and records were archived and purged on December 31, 2015. The lump sum settlement
specifically reserved the issue of whether the Claimant's right TKA is casually related to the left
knee injuries.
The case was reopened January 14, 2016 by Referee Powers to decide one remaining
issue regarding the compensability of Claimant's right knee surgery. On January 25, 2016,
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Claimant requested certain exhibits to be withdrawn and others admitted, and on February 11,
2016 submitted amended and corrected joint Rule 10 exhibits. In lieu of a hearing, the parties
stipulated to having this matter decided on the record. The parties took two depositions and
submitted briefs. This matter came under advisement on May 17, 2016. The Commission
reviewed the proposed decision and agreed with the result. However, the Commission concluded
that different treatment of the issue of causation was warranted and therefore substituted their
decision for that proposed by the Referee.
After the Commission issued its decision on August 30, 2016, Claimant appealed. On
appeal, Claimant objected to the record because it was incomplete; specifically, it was missing
joint exhibits A, B, C except pg 63, G except pages 271-295 and 332a-332zzzz, I, 0, and P.1 The
Supreme Court issued a stay and granted Claimant's motion for suspension of appeal and
temporary remand. On remand, the Supreme Court instructed the Commission to review the
omitted exhibits and take whatever action is necessary; this revised decision follows.
Contemporaneous herewith, the Commission has also addressed Claimant's Motion to
Reconsider that portion of Referee Power's order of March 1, 2017 denying Claimant's request
to reopen the record in order to correct a "manifest injustice."
ISSUE

The sole issue to be decided is whether Claimant's right total knee arthroplasty (TKA) is
compensable.

1 Exhibit R, the deposition of Claimant, was considered in the August 30, 2016 decision because the parties
submitted the original to the Commission, as were the depositions ofDrs. McKee and Tallerico.
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CONTENTIONS OF THE PARTIES

Claimant contends that the need for his right knee 2 TKA was hastened by a change in his
gait following two industrial accidents and surgeries to his left knee. Because Claimant was in a
non-weight bearing status and on crutches after his last left knee surgery, he was forced to bear a
greater load on his right knee that created unbearable pain that was previously mostly
asymptomatic. Claimant's right knee TKA was required due to this increase in pain.
Defendants counter that the medical evidence does not support Claimant's position in that
Claimant did not complain of any pain in his right knee until three months after his full-duty
release from his March 13, 2013 left knee surgery. Further, as Claimant can identify no accident
involving his right knee, Nelson3 prevents recovery. Moreover, Claimant was a candidate for a
right TKA before either of the accidents involving his left knee injuries/surgeries. Finally,
Claimant never informed Defendants of his TKA until he answered discovery in March of 2014
and never made a claim for income or disability payments, and a Lump Sum Settlement
Agreement limits the issue to whether Blue Cross has a subrogation interest in the medical
expenses it paid for Claimant's TKA.
EVIDENCE CONSIDERED

The record in this matter consists of the following:
1.

Joint Exhibits (JE) A, B, C, G, I, 0, P, and R (Claimant's May 20, 2015

deposition transcript).
2.

Deposition transcript of Brian D. Tallerico, D.O., taken by Defendants on March

17, 2016.

2 It is undisputed that Claimant's right knee was severely arthritic at the time of his left knee injuries.
3 Nelson v. Ponsness-Warren ldgas Enterprises, 126 Idaho 129, 879 P.2d 592 (1994).
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3.

Deposition transcript of R. Tyler McKee, D.O., taken by Claimant on March 31,

2016.
All pending objections made during the course of taking the above-mentioned
depositions are overruled, with the exception of Claimant's objection at pages 21-22 of
Dr. McKee's deposition regarding the use in cross-examination of a medical record previously
withdrawn by stipulation, which is sustained, and any testimony by Dr. McKee regarding that
withdrawn exhibit is stricken.
FINDINGS OF FACT
1.

Claimant is 62 years of age and residing in the Magic Valley. He graduated from

Murtaugh High School in 1973.
2.

Claimant spent 38 years as an employee of the Twin Falls Street Department.

Previous accidents/injuries

3.

In the first grade, Claimant broke his right leg.

4.

While in high school, Claimant injured his right knee resulting in a meniscectomy

in 1971. He healed without residual symptoms.
5.

Claimant testified that the only medical treatment he received between 1971 and

2009 was for right shoulder pain, heartburn, and asthma. Claimant testified that before 2009, his
right knee: " ... was in pretty good shape." JE R., pg 34. However, he would take an over-thecounter pain medication on occasion if he "overdid it." Id.
The medical evidence

2009
6.

On February 3, 2009, Claimant stepped on a piece of uneven asphalt and injured

his left knee. On February 17, 2009, Claimant presented to Douglas Stagg, M.D. at St. Luke's
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Clinic for Occupational Medicine. Claimant presented with a "slight" limp and was prescribed a
brace, ice, and Motrin. Claimant saw Dr. Stagg twice more before he was referred to Tyler
McKee, D.O. for an orthopedic evaluation. JE A., pg 7.
7.

Dr. McKee is a board certified orthopedic surgeon who practices in Twin Falls.

Approximately 50% of his clinical practice is comprised of knee injuries. On March 13, 2009,
Dr. McKee examined Claimant's knees. His examination of the right knee noted no tenderness,
full range of motion, no instability, normal skin tone, full strength in the leg, and an intact
sensory exam. Dr. McKee also noted Claimant walked with a limp. JE B., pg 20.
8.

After conservative treatment failed, Dr. McKee performed a left knee arthroscopy

on May 6, 2009. Prior to surgery, Claimant recounted his medical history to Anna Hawker, FNP.
She recorded Claimant's report of"chronic right knee ... pain." JE B., pg 31.
9.

At post-operative check-ups, Claimant continued to complain ofleft knee pain. In

a follow-up questionnaire completed by Claimant on September 10, 2009 he wrote "The pain in
my [left] knee that caused me to seek help is still there after surgery. Why." JE B., pg 48. On
November 16, 2009, Dr. McKee determined that Claimant was at MMI. Id. at 50.
2010

10.

On August 30, 2010 Claimant presented to James Retmier, M.D. at St. Luke's

Clinic of Orthopedics and Plastic Surgery for a second opinion related to his left knee pain. Dr.
Retmier recorded the following regarding Claimant's left knee: "[Claimant] states that he is
worse than he was prior to his injury. He feels that this has been ongoing and has never really
ceased nor was he cured by his surgery." Dr. Retmier diagnosed degenerative joint disease in the
left knee and recommended a total knee replacement. JE Cl., pg 55.
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11.

On December 16, 2010, Claimant saw Brian Tallerico, D.O., for his first IME at

the request of Defendants. Dr. Tallerico lives and practices in Star Valley, Wyoming, a town of
about 1200 residents. He is an orthopedic surgeon who conducts IMEs for OMAC. 4 He is
fellowship trained in knee replacement and reconstruction. He performs approximately 60-75
knee surgeries per year.
12.

Dr. Tallerico examined Claimant and reviewed his medical history with him.

Dr. Tallerico noted "he has had ongoing problems with the right knee in the past (open
meniscectomy in 1971 with ongoing swelling and symptoms)" [emphasis added]. Dr. Tallerico
also recorded that Claimant limped, was knock-kneed, and that his right knee range of motion
was "significantly restricted." Lastly, Dr. Tallerico wrote "Interestingly enough, his right knee is
in much worse shape than his left knee with significant lateral compartment collapse and loss of
cartilage interval." JE G 1., pg 275-76, 278.
2011

13.

On August 6, 2011, Claimant underwent another IME with Dr. Tallerico. In his

notes, he recorded that Claimant walked without a limp and that his right knee still had restricted
range of motion and showed some minor swelling.
2012

14.

Claimant suffered another injury to his left knee on August 23, 2012 when he

slipped off of the bottom step of a water truck.
15.

Claimant again presented to Dr. Stagg on August 28, 2012 following the second

injury. Dr. Stagg noted Claimant walked with a "moderate" limp and that he had "significant"

4 According to Dr. Tallerico, he performs between 120 to 150 IMEs a year, of which about 10% are for Claimants.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER - 6

177

degenerative joint disease in the left knee. After conservative treatment failed, Dr. Stagg again
referred Claimant to Dr. McKee. JE A., pg 18.
16.

Claimant saw Dr. McKee twice in October of 2012. At his October 19, 2012

exam, Dr. McKee noted Claimant limped favoring the left side and that he had significant
degenerative joint disease in both knees, but noted it was "worse on the right than the left."
Dr. McKee requested authorization for a total knee replacement for the left knee but that request
was denied in a letter dated November 13, 2012. IE G4b., pg 297.

2013
17.

Surety later approved surgery, and arthroscopy was performed on March 13,

2013. Claimant was instructed to not bear any weight on the left knee following surgery and was
placed on sedentary duty. JE C3., pg 112.
18.

Claimant saw Dr. McKee on March 19, 2013 for follow-up. He walked with

crutches and did not complain of right knee pain. At his follow-up appointment on April 16,
2013, Claimant walked with crutches and did not complain of right knee pain. At his follow-up
appointment on May 14, 2013, Claimant walked with crutches and did not complain of right
knee pain; regarding that visit, Dr. McKee recorded "patient states that he continues to have
quite a bit of pain and swelling on the left ... with all the problems he had the knee [sic] I think it
is reasonable to expect him to have more troubles." Id at 132-133. On June 11, 2013, Dr. McKee
documented that Claimant walked with a "slight limp" and did not document complaints of right
knee pain. Similarly, on July 9, 2013, Claimant walked with a slight limp and did not complain
of right knee pain. At his last follow-up appointment on August 9, 2013, Dr. McKee wrote
"patient states that he has persistent pain in the knee. It's really not getting better. He feels like
he is about the same as he was last time." He also noted Claimant had a slight limp and did not
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record any complaint of right knee pain. Dr. McKee declared Claimant at MMI with work
restrictions and an impairment rating to follow. Id. at 144.
19.

Claimant presented to Dr. McKee again on November 8, 2013. Claimant reported

knee pain in both knees for the first time. Dr. McKee wrote "the patient states that his right knee
is worsening" and that he "limps favoring both lower extremities." Dr. McKee assessed
degenerative joint disease of the right knee, and Claimant decided to proceed with a total knee
replacement. Id. at 146, 148.
20.

On November 21, 2013, Claimant was examined again by Dr. Tallerico. He noted

a limp "favoring the left knee" and again noted limited range of motion in the right knee and "a
trace amount of swelling" in the right knee. Dr. Tallerico observed crepitus and pain with
"patellofemoral compression" in both knees. Dr. Tallerico did not record any discussion with
Claimant about his upcoming right knee replacement or its relation to the accident. JE GS.
21.

On November 25, 2013, Claimant underwent a total right knee replacement.

22.

Claimant had various follow-up appointments after the surgery with Dr. McKee.

2014

Of note, at an early January follow-up, Claimant reported the motion in his right knee was "better
than it had been in years." During any appointment regarding the left knee, the records contain a
reference to the pending worker's compensation claim; during any follow-up regarding the right
knee, the records do not contain any such reference. JE C3., pg 173-191.
23.

On April 17, 2014, Claimant underwent a fourth IME, again with Dr. Tallerico.

The examination was again for the left knee, but Dr. Tallerico recorded Claimant's right knee
surgery and observed limited range of motion in the right knee. Under diagnosis, Dr. Tallerico
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wrote: "preexisting history of right knee degenerative joint disease with recent total knee
arthroplasty, unrelated to this industrial claim." JE G6., pg 320.
24.

Claimant's attorney wrote to Dr. McKee on July 1, 2014 asking his opinion on a

range of issues. Regarding the right knee, he summarized his understanding of the medical
records related to the right knee, including that Claimant limped for a sustained period of time,
and asked the following:
"Whether it is your opinion that Mr. Hartgrave's right TKA was accelerated or
advanced in time by reason of the either direct or indirect consequence of his
industrial left knee iajuries of 2009 and/or 2012? Put another way, would you
have anticipated that Mr. Hartgrave' s right TKA would have been required at the
point in time it was performed had the 2009 and 2012 industrial left knee injuries
not have occurred? JE C3al ., pg 196.
Dr. McKee responded to this inquiry on July 29, 2014 with:
"Mr. Hartgrave had severe arthritis in his right knee that was noted on his initial
visit in 2009. He would have required a total knee arthroplasty regardless of his
industrial injuries." JE C3a., pg 192.
2015

25.

On August 12, 2015, Claimant's attorney again wrote to Dr. McKee. He attached

a portion of Claimant's May 2015 deposition (discussed below), summarized it, and again posed
his question about the cause of Claimant's need for a right TKA:
"Whether, upon your perspective as Mr. Hartgrave's primary orthopedic surgeon
since February 3, 2009, through current date, you believe it to be probable that
Mr. Hartgrave's need for right TKA was accelerated to a point in time earlier than
otherwise anticipated had the industrial left knee injuries not have occurred,
specifically to encompass Mr. Hartgrave' s change in gait status-post the two
industrial left knee surgeries." JE C3cl ., pg 202.
Dr. McKee responded with a letter dated August 28, 2015. He commented that he remembered
telling Claimant that he had severe arthritis in the right knee in 2009, but that because Claimant
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did not have pain, they did not proceed with a total knee replacement at that time. He wrote
further:
"I do not recall addressing his right knee pain at all, until late 2013. At that point
his knee was significantly more painful and he elected to proceed with right total
knee arthroplasty. What I am trying to say is that I feel that his industrial injuries
caused an aggravation to his right knee pain. Had there not been worsening
symptoms we would not have proceeded with total knee arthroplasty. Therefore,
yes, I believe that his industrial injuries moved up his need for total knee
arthroplasty on the right." JE C3c., pg 200.
Depositions
Claimant

26.

Defendants deposed Claimant on May 20, 2015. Regarding his right knee, he

testified that prior to his first industrial injury: "I would have to take an aspirin once in a while,
but it was in pretty good shape ... if I was on it a long time, sometimes, you know, it would just
hurt" JE R., pg 34.
27.

Claimant had the following to say regarding why he needed a right knee

replacement:
Q. (By Mr. Augustine): To what did Dr. McKee attribute the need for the right
total knee? Did you discuss it with him?
A: After the two surgeries on my left knee, it changed the way I walk and
different things like that. I started having a lot of trouble with this right knee.
Being on crutches for six weeks, totally on the right knee, it just caused all sorts
of problems.5

Q. (By Mr. Augustine): Did Dr. McKee tell you that [the right knee surgery] was
related to either of your left knee injuries?
A. I don't remember ifhe said anything like that or not.6

5 There is no evidence this discussion with Dr. McKee took place. Dr. McKee testified they never discussed why his
right knee became symptomatic. McKee Depo., pg 15.
6 The Commission observes Claimant may have misunderstood the first question quoted above, especially in light of
his answer to this question.
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Dr. Tallerico

28.

On March 17, 2016, Defendants deposed Dr. Tallerico. Regarding Claimant's

1971 right knee meniscotomy, Dr. Tallerico testified that patients undergoing an open
meniscectomy have a 100% chance of developing bone spurs, flattening of the joint, and loss of
joint space. He also stated that at his first IME of Claimant, he believed Claimant was a
candidate for a right knee TKA at that time.
29.

Dr. Tallerico, based on bilateral knee MRis ordered by Dr. McKee in November

2013, testified that the films revealed end-stage arthritis in the right knee. When asked whether
the films showed normal progression of arthritis after an open meniscotomy, he stated: "yes,
forty years prior, he had the shock absorber, the cushion removed from the lateral, or outside,
aspect of his knee. He actually made it forty years before knee replacement, which is longer than
what I would have expected." Dr. Tallerico Dep., pg 19. He also testified that when comparing
the November 2013 films to prior films that Claimant's arthritis appears to have "progressed."

Id. at 20.
30.

When asked whether the left knee aggravated the right knee and hastened the

need for surgery, Dr. Tallerico stated:
"To my knowledge, there is nothing in the orthopedic literature that clearly
defines a relationship such as that, meaning if you have end-stage arthritis in one
knee.... that having an injury to the contralateral side would cause undue or
excessive pressures or forces on the uninvolved side ... my opinion was that
nothing related to the left knee claims or injuries would have hastened or
accelerated the need for a total knee arthroplasty on the right."

Id. at 21-22. However, Dr. Tallerico might change his mind if there was documentation that
Claimant began complaining of right knee pain shortly after his second left knee surgery and
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while he was non-weight bearing. He testified that if a patient was experiencing difficulties with
that switch to the right, one would expect complaints of pain within several days. Id. at 17.
31.

Dr. Tallerico generally agrees with Dr. McKee's July 29, 2014 opinion that

Claimant would have required a right TKA regardless of the industrial injuries to his left knee.
Dr. Tallerico disagrees with Dr. McKee's August 28, 2015 letter opining that injuries to
Claimant's left knee aggravated or accelerated his right knee pain and the need for his right
TKA.
32.

On cross-examination, Dr. Tallerico testified that Claimant was an honest person

and that if he told him something, he would believe it. However, he admitted that he had not
reviewed Claimant's deposition testimony or his Answers to Interrogatories regarding when
Claimant may have complained of right knee issues. Dr. Tallerico reiterated that the purpose of
his various visits with Claimant focused on his left knee problems; not his right knee, although
he would examine his right knee to some extent on each of those visits. Dr. Tallerico testified
that the decision regarding proceeding with a TKA is "pain driven."
33.

Dr. Tallerico opined as follows regarding the affect of limping favoring one side

over the other:
Q. (By Mr. Berry): Is it your testimony that a prolonged limp on one lower
extremity would not affect the equilibrium or the flow of the motion with regards
to the opposing knee?
A. When you limp, it affects, obviously, the mechanics of the involved extremity.
However, I believe the question at hand is: Does it impact the contralateral or
opposite extremity to any significant degree?
As I said, that gets thrown around a lot and discussed a lot, especially in the area
of workers' compensation. However, I don't put a lot of stock in that.
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I think, if we are talking about amputations, on one hand, that that increases
forces across the joints above and proximal to. That's well documented in
orthopedic and biomechanical studies.
As far as a limp on the left causing a worsening of arthritis in the knee or ankle or
hip on the right? No.
Dr. Tallerico Dep., p. 46.
34.

Dr. Tallerico opined that while a limp on the surgical side may have an affect on

the non-surgical side, corresponding symptomatology should develop within the time frame of
non-weight bearing on the surgical side. He does not believe that a disruption in the normal
range of motion of the non-surgical knee would result in an acceleration of degenerative joint
disease. Dr. Tallerico testified that it was coincidental that Claimant's right knee became
symptomatic during the non-weight bearing phase of his second left knee surgery and, due to the
natural progression of his underlying degenerative joint disease, he would have had to have a
right knee TKA at some point in any event.
Dr.McKee

35.

Dr. McKee was deposed by Claimant on March 31, 2016. Dr. McKee verified that

Claimant had severe arthritis in the right knee when he saw him first in 2009, and that the
decision not to treat was because "it didn't hurt." Through questioning, Dr. McKee confirmed
that after reviewing Claimant's May 2015 deposition, he "believe[d] that [Claimant's] need for a
knee replacement surgery occurred earlier because of aggravation from being on crutches."
Dr. McKee Dep., pg 12. Specifically, he testified the aggravation was due to increased weight
and pressure on the right knee while walking.
36.

Under cross-examination, Dr. McKee stated that he was unaware that Claimant

had testified that while he was on crutches for six weeks following his last left knee surgery his
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right knee was extremely painful.7 Dr. McKee conceded that there was no mention in his records
of Claimant complaining of right knee pain of any degree while he was on crutches. Further,
Dr. McKee testified that Claimant was not complaining of right knee pain, at least according to
his records, at the time Claimant was released to return to work following his last left knee
surgery. He stated activities of daily living could possibly aggravate Claimant's right knee.
Dr. McKee would have expected Claimant to complain of right knee pain of such severity that it
caused his need for a TKA during the six week period that he was on crutches rather than waiting
some eight months to finally complain to him. He also testified that when responding to
attorney's letters, he does not rely on their representations of the medical record, but goes back
and reviews the medical records himself. However, over defense counsel's objection regarding
speculation, Dr. McKee testified that Claimant may well have thought that after he stopped using
crutches his right knee would get better so there was no need to complain during that time
period.
DISCUSSION AND FURTHER FINDINGS

37.

The parties agree that Claimant's right knee was not injured directly in an

industrial accident. However, the permanent aggravation of a preexisting condition or disease is
compensable. Bowman v. Twin Falls Construction Company, Inc., 99 Idaho 312, 581 P.2d 770
(1978).
38.

Here, the argument is that Claimant's preexisting right knee condition was

aggravated by the industrial accident by this path: Claimant suffered a left knee injury which
required surgery. During his convalescence, Claimant was required to use crutches and this use

7 This is despite reviewing Claimant's deposition in which Claimant states exactly that. JE C3c 1., pg 201; JE R., pg
64.
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of crutches caused a gait alteration which aggravated his right knee condition. If this causal chain
finds support in the medical record, Claimant's right knee injury would be compensable pursuant
to the "compensable consequences" doctrine. When a primary injury (the left knee) is shown to
have arisen out of and in the course of employment, every natural consequence that flows from
that injury (the right knee) is itself compensable. Lex K. Larson, Larson Workers' Compensation

§ 10.01 (Matthew Bender, Rev. Ed.)

The Industrial Commission has recognized the

compensable consequences doctrine in prior cases. See for example: Castaneda v. Idaho Home

Health, Inc., 1999 IIC 0538 (July 1999); Martinez v. Minidoka Memorial Hospital, 1999 IIC
0262 (February 1999); and, Offer v. Clearwater Forest Industries, 2000 IIC 0956 (October
2000).
39.

Claimant relies on the deposition of Dr. McKee to support his position.

Dr. McKee initially opined in July 2014 that Claimant would need a total knee replacement in
the right knee regardless of his left knee injuries. He gave this opinion with full knowledge as the
treating physician and based on his own records that Claimant had been on crutches for six
weeks, had limped after his 2009 and 2012 surgeries, and had severe arthritis in the right knee.
After reviewing Claimant's deposition, Dr. McKee's opinion changed. Now according to
Dr. McKee, the need for Claimant's right knee TKA occurred earlier than it would have due to
aggravation to the knee from being on crutches. Dr. McKee Dep., p. 12.
40.

However, Dr. McKee acknowledged that he had no knowledge of Claimant's

right knee pain until several months after it allegedly became symptomatic, he never actually
discussed with Claimant how or why the right knee became symptomatic, and that if Claimant
had made any mention of right knee pain, he would have documented it given his preexisting
right knee condition. Dr. McKee Dep., pp. 15-20.
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41.

The first time Claimant mentioned right knee pain was November 8, 2013. JE

C3., pg 146. Dr. McKee acknowledged that he would have expected any pain resulting from the
non-weight bearing status of his left knee to occur within the 6 week period that he was on
crutches. Dr. McKee Dep., pp. 26-27. Dr. Tallerico agreed that he would have expected any
aggravation of the right knee due to the crutches to have occurred while Claimant was on
crutches. Dr. Tallerico Dep., p. 16.
42.

We note that this is not a case where the treating physician reviewed further

medical records and then changed his opinion. In changing his opinion, Dr. McKee, instead,
relied on Claimant's deposition where Claimant specifically attributes being on crutches as
aggravating his right knee. JE R., pg 62. The Commission can find no other evidence of record
that supports Dr. McKee's changed opinion other than that he accepted and adopted Claimant's
subjective opinion and testimony regarding what caused the pain and when that pain occurred.
43.

Even in adopting this opinion, Dr. McKee did not persuasively opine that the right

knee surgery was necessitated by the left knee injuries. Dr. McKee opined that it might have
been because he had no other explanation. He testified in his deposition that Claimant's need for
a right knee TKA "could" have been due to his altered gait due to being on crutches and that it
was "possible" that Claimant's pain could have begun while he was on crutches even though
Claimant made absolutely no mention of right knee pain until several months later. Dr. McKee
Depo., pp. 13, 32. Further, Dr. Tallerico, who specializes in knees, testified that there is
absolutely nothing in orthopedic literature that shows a relationship between end-state arthritis
being aggravated, or causing undue or excessive pressure, by an injury to the contralateral side.
Dr. Tallerico Dep., p. 21. Nor is he aware of any medical literature to support the theory that loss
of normal motion can accelerate degenerative joint disease. Dr. Tallerico Dep., p. 50.
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44.

The medical evidence supports a more likely conclusion: Claimant's need for

right knee replacement was due to the natural progression of his degenerative joint disease.
Claimant underwent a right knee meniscotomy in 1971. Claimant's right knee was "bone on
bone" in 2009. Claimant occasionally experienced pain in his right knee prior to his left knee
surgeries. Claimant had documented swelling and limited range of motion in his right knee prior
to the second left knee surgery and stated after his right knee surgery that his range of motion
was better than it had been in years. Dr. McKee testified that "activities of daily living" could
aggravate Claimant's right knee and that in cases of severe arthritis, "something is going to set it
off." Dr. McKee Dep., pg 14. Dr. Tallerico opined it was clearly the expected progression of the
preexisting disease, not the industrial accident to the other knee that led to Claimant's need for a
right knee TKA.
Q: [By Mr. Berry] If it was just the natural progression of the symptomatology,
then the sudden occurrence of extreme pain, difficulty with steps, and the
phenomenon of his right knee locking up and not bending would all just - is that
normal for those manifestations to occur so suddenly, without trauma, without
any kind of outside force?

A: It sure is. It's progression of his severe post-traumatic right knee arthritis
dating back to 1971. .. Again, no matter how we paint it, this individual was
destined for a total knee arthroplasty ... " Dr. Tallerico Dep., pg 55-56.
45.

The medical evidence does not support the conclusion that it is more probable

than not that Claimant's need for a right knee TKA was caused due to his left knee industrial
injuries. Dr. Tallerico unequivocally opined that it was not. Dr. McKee's changed opinion
appears to be founded almost entirely upon Claimant's subjective and late self-reporting. The
medical evidence supports the conclusion that Claimant's right knee replacement was
necessitated by the natural progression of his arthritis and unrelated to the industrial injuries.
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46.

Given the deposition testimony of both Drs. McKee and Tallerico, and the lack of

medical evidence to support Claimant's claim, the Commission finds that the testimony of
Dr. Tallerico is more persuasive and agrees that Claimant has failed to prove his right TKA is
compensable.
CONCLUSION OF LAW

1.

Claimant has failed to prove his right knee TKA is compensable.

2.

Pursuant to Idaho Code § 72-718, this decision is final and conclusive as to all

matters adjudicated.

· INDUSTRIAL COMMISSION

Thomas P. Baskin, Commissioner
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